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In the matter of the claim for compensation 
under the District of Columbia Workmen's 


Compensation Act : COMPENSATION ORDER 


(John Robert Howell, deceased employee) * REJECTION OF CLAIMS 

OLLIE M. HOWELL, surviving wife 3 for 

JOHN ROBERT HOWELL, JR.., VERNON : TEMPORARY TOTAL 

LEE HOWELL, and CONSTANCE MAE : DISABILITY AND 

HOWELL, Surviving minor children x MEDICAL EXPENSES 
Claimants : and 


at DEATH BENEFITS 


DuPONT CARPET SERVICES, INC., : 
Employer : CASE NO. 30582-1 Fatal 


INSURANCE COMPANY OF NORTH : 
AMERICA, 
Insurance Carrier : 


ee ee er 


Such investigation in respect to the above-entitled claims having 
been made as is considered necessary, and hearings having been duly 
held in conformity with law, the Deputy Commissioner makes the follow- 
ing: 


FINDINGS OF FACT 


1, That from some time in May of 1962 to June 16, 1962, John 
Robert Howell, hereinafter referred to as "employee", was in the em- 
ploy of the employer above named, whose address is One DuPont Circle, 
Northwest, Washington, District of Columbia; that the employer was sub- 
ject to the provisions of an Act of Congress approved May 17, 1928, en- 
titled ''An Act to provide compensation for disability or death resulting 
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from injury to employees in certain employments in the District of Co- 
lumbia, and for other purposes"; that the liability of the employer for 
compensation under the said Act was insured by the Insurance Company 
of North America; 

2. That the employment of the employee by the employer was as 
a journeyman carpet mechanic; that the employee's duties consisted of 
carrying, laying, and repairing carpets, including the use of a kicker in 
stretching carpets; 

3. That during the employee's performance of his duties for the 
employer, as found above, on June 13, 1962, the employee did not com- 
plain that the work was too hard for him; that the employee made no re- 
port of any headache or any difficulty with his head as a result of the 
work he performed on June 13, 1962; that the employee on June 13, 1962 
did not advise the employer that he did not desire to perform all of his 
services for the prescribed tour of duty on that day because of any head- 


ache or any difficulty with his head because of the nature and conditions 


of his work; that after the employee had completed his duties for the em- 
ployer on June 13, 1962, he drove a truck with his fellow employee as a 
passenger and when the fellow employee alighted from the truck at his 
home, the employee made no mention of having any headache or any diffi- 
culty with his head in any way related to his work on June 13, 1962; that 
the work performed by the employee on June 13, 1962 did not cause any 
injury of any kind; 

4. That during the evening of June 13, 1962, the employee enter- 
tained company at his home and when they left at 10:00 p.m. he was ready 
for bed; that the employee and his wife retired to their bedroom at 11:00 
p.m. on June 13, 1962 and within a half hour at about 11:30 p.m. the em- 
ployee, while getting into bed, had a sudden prostrating occipital head- 
ache followed by a spontaneous rupture of a congenital intracranial aneu- 
rysm; 

5. That the employee did not work either on June 14, 1962 or on 
June 15, 1962; that he telephoned the employer either on June 14, 1962 
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or on June 15, 1962 and advised him that he (the employee) had a head- 
ache but did not relate it to the work he performed on June 13, 1962; 

6. That in the morning of June 16, 1962, the employee drove the 
truck, as found above, and picked up his fellow employee and journeyed 
to the job site where he performed services, as found above; that in the 
morning of June 16, 1962, the employee did not look any different than 
when he finished his day's work on June 13, 1962; that during his tour 
of duty on June 16, 1962 and, in particular, at lunch time, either at 11:30 
a.m, or 12:00 o'clock noon, the employee took some aspirins for a slight 
headache; that after lunch he continued to perform his services of laying 
carpets and at times used the kicker without any complaint that the work 


aggravated or made worse any difficulty he had with his head; that he did 


not look any different at the end of the day's work on June 16, 1962 than 

he looked when he reported for work in the morning of June 16, 1962; 

that the employee at no time made any mention to the employer that the 
work he performed on June 16, 1962 either caused, aggravated or made 
worse any head difficulty he may have been suffering with at the time he 
performed his duties on June 16, 1962; that he did not suffer any injury 

on June 16, 1962; that any headache or head difficulty he may have had 
was not aggravated, precipitated or made worse by the work he perform- 
ed on June 16, 1962, or during his entire period of duty with this employer, 
as found above; 

7, That while at home in the morning of June 17, 1962, the employ- 
ee again suffered with a sudden shooting severe headache; that the wife 
of the employee left their residence on June 17, 1962 for a trip to Char- 
lotte, North Carolina; 

8, That on June 18, 1962, the employee informed his employer that 
he was unable to perform services because of a headache; that at that 
time he made no mention to the employer that his headache or any diffi- 
culty with his head was in any way related to any service he performed 
either on June 13, 1962 or on June 16, 1962, or that his headache or that 
any difficulty with his head took a sudden turn for the worse because of 
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the nature of the services he performed for this employer, either on June 
13, 1962 or on June 16, 1962, as found above, or during his entire tour of 
duty with this employer from some time in May of 1962 to June 16, 1962; 

9, That some time during the evening of June 18, 1962, the em- 
ployee called his wife at Charlotte, North Carolina, and advised her that 
he was going into a hospital for a test and that it was not necessary for 
her to return home; 

10. That at 8:00 p.m. on June 18, 1962, the employee walked, un- 
escorted, and unaided, into the hospital with a chief complaint of a head- 
ache; that at 8:30 p.m. when he was admitted to his room he was ambula- 
tory and reported to the nurse that he had no complaints of pain; 

11, That from 8:00 p.m. on June 18, 1962 until June 29, 1962, the 
employee made no report to the physicians and the personnel at the hos- 
pital where he was a patient that his headache or any difficulty with his 
head was related to his work during his tour of employment with this em- 
ployer, as found above, or that he had suffered any injury either on June 
13, 1962 or on June 16, 1962, or that the conditions of his work on either 
day, as found above, precipitated, aggravated, or worsened any difficulty 
he may have experienced with his head; 

12, That on June 23, 1962, the employee was cared for in the 
morning at the hospital, as found above, by his wife and he made no com- 
plaint to her at that time that any difficulty he was experiencing with his 
head was in any way related to his work or aggravated by the work he 
performed for the employer either on June 13, 1962 or on June 16, 1962, 
or during his entire tour of duty with this employer from some time in 
May of 1962 to June 16, 1962; 

13, That from 7:30 a.m, to 3:30 p.m. on June 27, 1962 while speak- 
ing with visitors during this period of confinement at this hospital, as 


found above, the employee made no complaint that his headache or any 


difficulty with his head was related in any way to the work he performed 
for this employer either on June 13, 1962 or on June 16, 1962, or during 
his entire tour of duty with the said employer, as found above; 
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14, That the employee died at 6:00 a.m. on June 29, 1962 from 
cerebral edema due to post-operative craniotomy due to intracranial 
aneurysm; that the death of the employee was due to the natural course 
of his illness, that is, the spontaneous rupture of a congenital intracra- 
nial aneurysm and it was in no way related to his work or aggravated, 
precipitated or made worse by the work he performed either on June 13, 
1962 or on June 16, 1962, or due to the nature of the services, he per- 
formed for this employer from some time in May of 1962 to June 16, 
1962; that the cerebral edema, which caused the employee's death, as 
found above, did not arise out of and in the course of employment nor 
was it otherwise related thereto; : 

15. That the employee told his wife when he returned home at the 
end of his day's work on June 16, 1962, that every time he stooped over 
or used the kicker on the said day, namely, June 16, 1962, he felt like 
the top of his head was coming off, and also the employee told his wife 
when he came home on June 16, 1962, that he almost left work that day 
because his head hurt, but that his said statements are not corroborated 
by other evidence; that his fellow worker testified that the employee 
worked on June 16, 1962 and did not indicate either by speech or action 
that he (the employee) was having difficulty in using the kicker or that 
he wanted to leave his job on June 16, 1962; 

16, That the employee did not die on the employer's premises 
during the employee's working hours, but he died at a hospital on June 
29, 1962, approximately 13 days after his last day of work for the em- 
ployer, as found above; 

17. That the spontaneous rupture of the congenital intracranial 
aneurysm suffered by the employee at his home about 11:30 p.m. on 
June 13, 1962, as found above, was not caused by, related to, aggravated 
by or precipitated by the work he performed for the employer on June 
13, 1962, as found above; that the death of the employee did not result 
from the aggravation of the congenital intracranial aneurysm by the 


work he performed on June 16, 1962 nor was it made worse’ by the nature 
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of the duties he performed on that day, namely, June 16, 1962; that the 
death of the employee did not occur immediately or shortly after the con- 
clusion of his day's work for the employer on June 16, 1962; that the 
death of the employee was not caused, aggravated, accelerated or pro- 
duced by any work he performed on June 13, 1962 or on June 16, 1962, 
or by the nature of the work he performed on those days or during his 
entire tour of employment with this employer, as found above; 

18, That on October 8, 1962, the employee's widow, Mrs. Ollie 
M. Howell, filed claim in her behalf and in behalf of John Robert Howell, 
Jr., Vernon Lee Howell and Constance Mae Howell, her minor children 
by the employee, against the employer for compensation for temporary 
total disability from June 14, 1962 to June 15, 1962, and from June 17, 
1962 to June 28, 1962, inclusive, and for medical expenses incurred by 
the employee for the period from June 18, 1962 to June 29, 1962, alleg- 
ing that the disability and the need for such medical services arose out 
of the employment of the employee with this employer, as found above, 
and for death benefits under the District of Columbia Workmen's Com- 
pensation Act alleging that the death of the employee on June 29, 1962 
arose out of and in the course of his employment by the employer during 
his tour of duty with this employer from some time in May of 1962 to 
June 16, 1962, as found above; that any disability suffered by the em- 


ployee and the need for medical services from June 14, 1962 until the 
time of his death on June 29, 1962 did not result either from the alleged 


injury of June 13, 1962 or the alleged injury and nature of work the em- 
ployee performed on June 16, 1962, or aggravated, accelerated or made 
worse thereby, or because of any services he performed during his tour 
of duty with this employer from some time in May of 1962 to June 16, 
1962, but that such disability, need for medical services and death were 
due to causes unrelated to either an alleged injury of June 13, 1962 or 
an alleged injury or the nature of his work on June 16, 1962, or to the 
work he performed for this employer during his tour of duty from some 
time in May of 1962 to June 16, 1962; 
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19, That the testimony of Dr. Richard T, Sullivan, Dr. Hugo V. 
Rizzoli and Dr. George J. Hayes was the more reliable and convincing. 

Upon the foregoing findings of fact, it is ordered by the Deputy 
Commissioner that the claims of Mrs. Ollie M. Howell, John Robert 
Howell, Jr., Vernon Lee Howell and Constance Mae Howell for compen- 
sation for temporary total disability, death benefits and payment of med- 
ical expenses be and they are hereby REJECTED for the following rea- 
sons: 

1, That the employee did not sustain personal injury either on 
June 13, 1962 or on June 16, 1962, as alleged; 

2. That any disability suffered by the employee beginning June 
14, 1962 was not related to, nor aggravated by, nor made worse by the 
alleged injury of June 13, 1962 or by the alleged injury and nature of 
work he performed on June 16, 1962 or by the work he performed for 
this employer at any time from some time in May of 1962 to June 16, 
1962; 

3, That the need for medical services beginning June 18, 1962 
was not related to the alleged injury of June 13, 1962 or to the alleged 
injury or to the work the employee performed on June 16, 1962, but was 
due to the sudden rupture of a congenital intracranial aneurysm suffered 
by the employee while at home at about 11:30 p.m. on June 13, 1962, as 
found above, which was neither caused by, nor aggravated, nor accelerat- 
ed by, nor made worse by the work he performed for this employer ei- 
ther on June 13, 1962 or on June 16, 1962, or at any time during his tour 
of duty with this employer from some time in May of 1962 to June 16, 
1962; 

4. That the death of the employee did not arise out of and in the 


course of the employment with this employer during his tour of duty 


from some time in May of 1962 to June 16, 1962; 

5, That the fatal illness of the employee was neither due to the 
alleged injury of June 13, 1962 or on June 16, 1962 nor to the conditions 
and nature of the services he performed for this employer on those dates 


nor during his entire tour of duty with this employer from some time in 
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May of 1962 to June 16, 1962, nor was it aggravated, accelerated, or 
made worse by the alleged injuries either on June 13, 1962 or on June 
16, 1962 or by the work he performed during his entire tour of duty with 
this employer from some time in May of 1962 to June 16, 1962; 

6. That the death of the employee was the result of the natural 
progression of his illness, that is, the sudden rupture of the congenital 
intracranial aneurysm at home in his bedroom at about 11:30 p.m. on 
June 13, 1962, as found above, unrelated to, neither caused by, nor pre- 
cipitated by, nor aggravated by, nor made worse by the work he perform- 
ed either on June 13, 1962 or on June 16, 1962, as alleged, or during his 
entire tour of duty with this employer from some time in May of 1962 to 
June 16, 1962; 

7, That the death of the employee was due to causes unrelated to 
any work he performed during his tour of duty with this employer from 
some time in May of 1962 to June 16, 1962; 

8, That the employee did not die on the employer's premises dur- 
ing the employee's working hours, but he died at a hospital on June 29, 
1962, approximately 13 days after he last worked for this employer on 
June 16, 1962, as found above. 

Given under my hand at Washington,D.C. 
this eighteenth day of October, 1963 


/s/ Charles Einbinder 

Deputy Commissioner 

District of Columbia Compensation 
District 


[Certificate of Service] 


[Filed March 3, 1964] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


OLLIE M, HOWELL, surviving wife, 
JOHN ROBERT HOWELL, JR., 
VERNON LEE HOWELL, and 
CONSTANCE MAE HOWELL, 


Claimants, 
vs. : CIVIL ACTION NO, 2685-63 


CHARLES EINBINDER, 

Deputy Commissioner, 

Bureau of Employees' Compensation 
U. S, Department of Labor 
Washington 25, D. C., 


Respondent. 


ACTION TO SET ASIDE REJECTION OF CLAIM | 
FOR DEATH BENEFITS (AMENDED) 

1. The jurisdiction of this Court is based upon the provisions of 
Section 921 of the Longshoremen's and Harbor Workers' Compensation 
Act (33 USC 901), applicable to employment in the District of Columbia 
by virtue of Title 36, D. C. Code, Section 501, 

2. The Respondent is a duly appointed Deputy Commissioner for 
the District of Columbia Compensation District under the said Longshore- 
men's and Harbor Workers' Compensation Act. 

3, Claimant filed a claim with the said Deputy Commissioner for 
death benefits allegedly due her and three surviving children by reason 
of the death of her husband on June 29, 1962, arising out of and in the 
course of his employment with DuPont Carpet Services, Inc. in the Dis- 
trict of Columbia. 

4, After hearing on this claim, the Deputy Commissioner issued 
a Compensation Order rejecting the claim. 

5. The claimant believes that the Deputy Commissioner erred in 


the finding of material facts in that: 


6. 
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it was found that the condition which caused the death of the 
employee was not aggravated, made worse or produced by 
his employment on June 16, 1962, 

it was found that statements of the employee's widow that 
the employee's headaches were worse during his employ- 
ment were uncorroborated; yet a co-worker testified that 
the decedent was seen taking aspirins at lunch on June 16, 
1962, 

it was found that the employee's condition was not aggravated, 
accellerated or made worse by injuries of June 13, 1962 or 
June 16, 1962 despite the fact that employee was injured in 
strenuous work-connected duties for his employer subse- 
quent to a brain hemorrhage on June 13, 1962, 


The claimant believes that the Deputy Commissioner erred 


in application of the law in that: 


a) 


b) 


c) 


the presumptions of the Act (cited in paragraph 1) in favor 


of the claimant were not applied, 

the claimant was not afforded the benefit of reasonable doubt 
in resolving questions of fact, 

there was a failure to find that the record contained substan- 
tial evidence on the whole to sustain the employee's claim, 
there was failure to apply to the law consistently; that is, 
the Deputy Commissioner found that the statement made by 
the decedent to his wife in the hospital that his employment 
activity on June 16, 1962 was "blowing the top of his head 
off", was uncorroborated and, therefore, of no probative 
value; nevertheless, the Deputy Commissioner considered 
an absence of statements by the decedent concerning work- 
connected injury during the time of his hospital confinement 
to be proof of the absence of association of his injury with 


his employment. 
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WHEREFORE, the claimant respectfully requests that the Com- 
pensation Order rejecting her claim be set aside and that the matter be 
remanded to the Deputy Commissioner for a Compensation Order con- 
sistent with the law and the facts. 

ASHCRAFT AND GEREL 


By /s/ Martin E, Gerel 
/s/ Lee C. Ashcraft 
/s/ Joseph H. Koonz, Jr. 
/s/ William E, O'Neill, Jr. 
* Ok OK 


Attorneys for Claimants 


[Filed April 30, 1964] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


OLLIE M, HOWELL, surviving wife, 
JOHN ROBERT HOWELL, JR., 
VERNON LEE HOWELL, and 
CONSTANCE MAE HOWELL, 
Plaintiffs, 
ve Civil Action No. 2685-63 


) 
) 
) 
) 
) 
) 
) 
CHARLES EINBINDER, Deputy 
Commissioner, Bureau of Employees' ) 
Compensation, ) 
) 

) 

) 

) 

) 

) 


Respondent, 
and 


INSURANCE COMPANY OF NORTH 
AMERICA, 
Intervenor,. 


ANSWER OF RESPONDENT DEPUTY COMMISSIONER 


Respondent Charles Einbinder, Deputy Commissioner, Bureau of 
Employees’ Compensation, United States Department of Labor, for his 


answer to the complaint herein: 
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1, Admits the allegations contained in paragraphs numbered 1, 
2, 3 and 4. 

2, Denies the allegations contained in paragraphs numbered 5 
and 6, 

3. Fora further defense, respondent deputy commissioner alleg- 
es that compensation order complained of is in all respects in accord- 
ance with law. 

WHEREFORE, respondent deputy commissioner prays that the 
complaint be dismissed, 


/s/ David C. Acheson 
United States Attorney 


/s/ Charles T. Duncan 
Principal Assistant United States 
Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Ellen Lee Park 
Assistant United States Attorney 


Attorneys for Respondent Einbinder 


[Certificate of Service] 


[Filed May 4, 1964] 
ANSWER OF INTERVENOR, INSURANCE 
COMPANY OF NORTH AMERICA 
Insurance Company of North America admits the allegations con- 
tained in paragraphs 1, 2, 3, and 4 of the complaint but denies the alle- 
gations contained in paragraphs 5 and 6 of the complaint. As a further 


defense, the intervenor avers that the compensation order complained 


of is in accordance with law. 


GALIHER, STEWART & CLARKE 


BY /s/ William J. Donnelly, Jr. 
Attorneys for Intervenor 
Ok Ok 
[Certificate of Service] 


[Filed June 23, 1964] 


RESPONDENT DEPUTY COMMISSIONER'S 
MOTION FOR SUMMARY JUDGMENT 


Respondent deputy commissioner moves the Court to sustain his 


compensation order herein appealed by claimants, Ollie M. Howell, sur- 
viving wife of John Robert Howell, Sr,, and by John Robert Howell, Jr., 
Vernon Lee Howell, and Constance Mae Howell, surviving minor children 
of Ollie M. Howell and John Robert Howell, Sr., and to enter judgment 
for the respondent, dismissing the complaint, on the ground that there is 
no genuine issue as to any material fact and that the respondent is en- 
titled to judgment on the record as a matter of law. | 

This motion is addressed to the complaint's assignments and speci- 
fications of error alleged to have been committed by respondent deputy 
commissioner and is based upon the attached certified copy of the tran- 
script of proceedings held before the respondent as deputy commissioner, 
Bureau of Employees’ Compensation, United States Department of Labor, 
on April 24 and August 23, 1963 in the matter of John Robert Howell, Sr., 
deceased, Case No. 30582-1F, together with exhibits therein. 


/s/ David C. Acheson 
United States Attorney 


/s/ Charles T,. Duncan 
Principal Assistant United States 
Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Ellen Lee Park 
Assistant United States Attorney 


Attorneys for Respondent Einbinder 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


U. S. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION ACT 


Before the Honorable Charles Einbinder 
Deputy Commissioner for the District of Columbia 


JOHN ROBERT HOWELL, SR. (Deceased) 
MRS. OLLIE M. HOWELL (Widow), 


Claimant, 
v. > Case No. 30582-1 F 
DuPONT CARPET SERVICES, INC., ; 
Employer, 
INSURANCE COMPANY OF NORTH AMERICA, 


Carrier. 


Pursuant to notice, this matter was convened before the Honorable 


Charles Einbinder, Deputy Commissioner, Bureau of Employees’ Com- 
pensation, U. S. Department of Labor, at Washington, D. C., on the 
24th day of April, 1963, at 1:00 p.m. 
* * * 
OLLIE M, HOWELL 
was called as a witness for and on behalf of the claimant, and having 


been duly sworn, had the witness stand, and upon examination, testified 
as follows: 
DIRECT EXAMINATION 
* * * * 
BY MR. GEREL, 
Q. Prior to the spring or summer of 1962, Mrs. Howell, did Mr. 
Howell at any time complain of headaches? A. He often had headaches. 
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He carried a bottle of Empirin in his tool box all the time. 
* * * * * 

Q. Do you recall whether at those conferences you had made any 
statement regarding prior complaints of Mr. Howell, so far as headaches 
are concerned? A. I said he hadn't had headaches, but I meant not like 
the one he had on the 13th. 

Q. Can you recall any occasion when Mr. Howell was seen by a 
doctor before June 13, 1962, for headache? A. Yes. 


* * * * a” 


Q. What time did he normally come home from work? A, Around 


Q. Did he get home at 6.00 o'clock? A. Around 6:00 or 6:30. 
Q. When was dinner served? A. When he came home, it was 


ready. 
* * * * * 


THE WITNESS: Well, I knew it was severe enough to blind him, 


THE DEPUTY COMMISSIONER: All right. 
Proceed, Mr. Gerel, Thank you. 
BY MR, GEREL; 

Q. Presumably you had dinner that evening, Mrs. Howell? A, Yes. 
Then we had company to come in and he had very little to say. 

Q. Was that customary? A. No. 

Q. Was he his usual self? A, No, he was usually very talkative, 
but that evening he was very quiet because he hada --well, he just looked 
like he felt real bad. 

Q. Did he say anything to you? A. No. 

Q. Was Mr. Howell the complaining type? A. No, he wasn't. 

* * * * *! 

Q. Mrs. Howell, what time did your company leave on the evening 
of the 13th of June, 1962? A. It must have been around 10:00. 

Q. Now, what is the customary practice of -- what was the custo- 


mary practice of Mr. Howell and yourself regarding the time of going to 
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bed? A. Well, we very seldom went to bed before 11:30 or 12:00. We 
usually sat up and played rummy or something. Just me and him. 

Q. Did Mr. Howell on the evening of the 13th of June act in his 
usual manner regarding going to bed? A. No, because he was ready for 
bed just as soon as the company left. 

Q. What transpired after that? A. Well, just as he was getting 
in the bed, he said he had a terrible headache and I told him to take a 
couple of aspirins, maybe that would help. So he went into the bathroom, 
took the aspirin, came back and laid down for a minute and said it was 
hurting so bad he couldn't lay his head on the pillow, so he got up and 
walked into the living room. And he said he couldn't see the house across 
the street, it was hurting so bad; said he was just blinded. 

Q. This was about what time? A. It must have been around 11:00. 

Q. Did you do anything for him? A. Well, I got up and got a wet 
washcloth and put it on his forehead, thought maybe that might help. But 
it didn't. 

Q. Idon't recall whether you indicated whether he took medication 
or not, A. He got up and took two more aspirins then. 

Q. Why would he be taking aspirins if he had Empirin in his tool 
box? A. Well, his tool box wasn't in the house. 


Q. Did you see him take the aspirin? A. Yes, because I was up 


every time he was. 

Q. Did he sleep during the night? A. Ithink he dozed off about 

four o'clock in the morning, but he was walking the floor all night. 
* * * * * 

Q. He didn't work that day? A. No. 

Q. What did you tell the doctor when you called him on June 14th, 
1962? A. Itold him that my husband had an awful bad headache and 
would he see him; and he said, "Bring him over at 1:00." 

THE DEPUTY COMMISSIONER: That is all you told him? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: All right. 
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BY MR, GEREL: 

Q. Did Mr. Howell return to work the next day, the 15th, to your 
knowledge? A. I don't think he did. 

Q. Do you know whether he returned to work at all? A, He went 
back on Saturday, because they had this steak house job that had to be 
done. | 

Q. Do you recall whether Mr. Howell returned to work on his own 
initiative or whether he had received a call from his employer? Do you 
have any recollection? A, No, he knew that this job had to be done at 

this restaurant because they were ready to open it or Something; 
and he knew if he wasn't there to help this other guy, he would have to do 
it by himself, . 

Q. Who is this other guy you referred to? A. Corbin Sanford, 

Q. Aco-worker? A. Yes, 

Q. Mrs. Howell, did you see Mr. Howell off to work on Saturday, 
the 16th? A. Yes, I did. 

Q. How was he feeling? Do you know? A, He felt better when he 
left for work, but -- when he came home, he said everytime he stooped 
over at the job or used the kicker, it felt like the top of his head was 
coming off. 


* * * * * 


Q. What position is he in when he uses the kicker? A, He’s on 
his knee and has to bring back his right knee and kick it in. 

Q@. And what did he say happened on Saturday when he did that ? 
A. Said every time he stooped over or used the kicker, it felt like the 
top of his head was coming off, 


* * * * * 


THE DEPUTY COMMISSIONER: Mrs. Howell, you are under oath, 
When you talked to Dr, Cornelsen on June 14, 1962, did you tell this 
doctor these headaches were in any way related to your husband's work 
with DuPont Carpet Services ? 

THE WITNESS: No, I didn't say that they were related to the work, 
I just told him he had a headache. 
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THE DEPUTY COMMISSIONER: Did you ever say anything to this 
doctor, Dr. Cornelsen, about your husband's headaches being related to 


his work? 

THE WITNESS: No. 

THE DEPUTY COMMISSIONER: At that time when you talked to 
Dr. Cornelsen, did'you have any feeling that your husband's headaches 
were related to his work? 

THE WITNESS; No. 

THE DEPUTY COMMISSIONER: All right. 

BY MR. GEREL:; 

Q. How did Mr. Howell look to you when he came home on the 
evening of the 16th, Mrs. Howell? A. He looked real tired, 

Q. He had looked real tired in the past, hadn't he? A. Yes, but 
not -- I mean he just looked washed out; he was real pale. And he said 
he almost left work that day. 

Q. Why? A. Because his head hurt. But he didn't want to leave 
it off on his co-worker. 

Q. This was the 16th and that was a Saturday? A. Right. 

* * * * * 
CROSS EXAMINATION 

BY MR. DONNELLY: 

cd * bd bd * 

Q. Iwant to get one thing straight. You mentioned the time when 
he experienced this sudden headache home on the 13th. Was that at 
11:00 p.m.? A. Yes. 

Q. Now, did he ever say he felt a snapping sensation in his head 
that evening, or a popping in his head -- did he ever use that phrase? 
A. Yes, he did. 

Q. What did he say? A. Well, he said it felt like something popped 
or snapped or something. 

THE DEPUTY COMMISSIONER: He said this on the evening of June 
13, 1962? 

THE WITNESS: Yes. 


* 2x 


[BY MR DONNELLY:] 

Q. Now from the time of June 13th at 11:00 o'clock in the evening 
until the time that you left for North Carolina, did your husband have 
one continuous headache problem during that entire time? A. Well, he 
said that it would ease off at times. 

* * * * > 

Q. Your husband has always been a carpet man, at least for the 
past seven or eight years? A. Yes. 

* * * * * 

THE DEPUTY COMMISSIONER: Did he ever complain during 
those seventeen years of any weakness or any pain or any dilation of any 

cerebral vessels in his head? 

THE WITNESS: No, 

* * * * 
DR. JOHN P, GALLAGHER 
was called as a witness for and on behalf of the claimant, and having 
been duly sworn, had the witness stand, and upon examination, testified 
as follows: : 
DIRECT EXAMINATION 


* * * * 


BY MR, GEREL: 


* *” *” * * 


Q. Dr. Gallagher, what is ananeurysm? A. An aneurysm is a 


bubble-like deformity which is congential in origin, namely, that the 


person is born with a weakness in the wall of the artery, which causes 


the artery to balloon out in a bubble-like fashion. 

Q. Now, in connection with Mr. Howell, Doctor, did you make an 
effort to confirm your diagnosis? A. Yes. He subsequently underwent 
two arteriograms, the first of which was considered to be unsatisfactory 
technically; and the second one performed on 6-23-62 showed a large-- 
an unusually large aneurysm situated at the base of the brain on the right 


side. 
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Q. What procedures, if any, Doctor, did you undertake to relieve 


the patient of this condition? A. He subsequently underwent a craniotomy 
and at that time the lesion was thrombosed on 6/28/62 by a completely 


new technique. 

Q. Would you describe the technique, Doctor? A. The technique 
involves injection of mammalian hair under a high degree of pressure 
from a pencil-like gun shot into the aneurysm to cause thrombosis in 
the aneurysm and thereby close it off. 

Q. Who designed or developed this procedure, Doctor? A. I did, 

Q. When was this performed -- on the 28th of June 1962? A. Yes, 
sir. 

Q. And with what result, Doctor? A, The patient died about 18 
hours later, and it was discovered at the autopsy that the cause of death 
was the presence of a blood clot in the right carotid artery, which arose 
as a result of the test arteriogram performed during surgery. 

* * * * * 

Q. Do we understand, Doctor, that the death due to involvement of 
the carotid artery was a consequence of the surgical intervention, in 
order to relieve this man of his condition? A. Yes. 

Q. Dr. Gallagher, at surgery you visually saw the aneurysm; 
is that correct? A. Very much so. 

Q. That is, with the naked eye, not merely X-ray. Is that correct? 
A. Isaw it with the naked eye. 

Q. Dr. Gallagher, did you subsequently attempt to explain to any- 
one, including the widow, what had happened to Mr. Howell? A. Yes. 
Mrs. Howell and her minister came down to my office, and I invited Mrs, 
Howell down to tell her what happened, because I felt that she was en- 
titled to a full explanation; and it was during that time that I obtained 
from her additional history regarding the nature of his work. 

THE DEPUTY COMMISSIONER: When was that, Doctor? When 
did you invite Mrs. Howell down? 

THE WITNESS: On the 6th of August, 1962, I think. 


a1 


THE DEPUTY COMMISSIONER: All right. 
BY MR. GEREL: 

Q. Did you know what kind of work Mr, Howell did at the time you 
first saw him at the hospital? A. No. 

Q. Did you subsequently investigate that? A. When Mrs. Howell 
came to my office, Iasked her exactly what kind of work he did. 

Q. Did you make any further inquiry anywhere regarding his work? 
A. Yes, while she was there that day I called his employer, a Mr. 
Stanley Lloyd, who told me certain additional facts that I was able to 
incorporate in a history which I wrote on the 7th of August, 1962. 

Q. Dr. Gallagher, what did you learn not from Mrs. Howell but 
from -- you said Stanley Lloyd -- is that the employer? A. Yes, Sir. 

Q. What did you learn from the employer regarding the activities 
of Mr. Howell? A. Mr. Lloyd was exceedingly cooperative and sym- 


pathetic regarding Mr. Howell's death, and so on; and got out a work book 


and indicated the days he worked and where he went and the days he 
didn't work. Ihave some cryptic notes here, written on the 6th of August 
1962, which outline the information that he gave to me over the telephone. 

Q. Those notes were made during the course of that telephone 
conversation? A. Yes. 

Q. And did there come a time when you again spoke with the em- 
ployer? A. Yes, I spoke to Mr. Lloyd a second time in my office on the 
17th of April 1963. 

Q. This month? A. Yes. 

Q. In what connection, Doctor? A. To call him up again -- 

MR. DONNELLY: Just a minute. You spoke with my client in 
your office on April 17, 1963? 

THE WITNESS: No, sir, Ispoke to him over the telephone, I 
called him on the 17th of April, 1963. 

BY MR. GEREL; 

Q. For what purpose? A. For the purpose of again evaluating the 
accuracy of my dates that I had on the report regarding the days that he 
worked and the days he stayed home. 
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Q. Had you at that time been advised by my office that you would 
be called to appear as a witness in this hearing? A. On this day ? 

Q. Had you by that time known you would be called as a witness 
to appear here? A. Well, I knew that eventually I would be called, 

Q. Yes. Now, Dr. Gallagher, the information that you obtained, 

will you tell us what that is? A. He largely corroborated -- and 
completely corroborated, really -- what he had told me earlier; that the 
last day that this man worked was the 13th of June, 1962, and that his 
wife called Mr. Lloyd up on the 14th and said that her husband had a 
severe headache and could not go to work; and that he did not go to work 
on the 14th or the 15th of June, 1962. However, because they had what 
they call a "rush" job at Costin's Steak House, he went to work on Satur- 
day and worked the entire day installing carpet with a slight headache on 
the 16th of June, 1962. 

* 7 * * * 

Q. Dr. Gallagher, you heardthe history related by Mrs. Howell 
here this afternoon? A. Yes. 

Q. You heard Mrs. Howell testify that Mr. Howell had a bad head- 
ache in February of 1962? A. Yes, I did. 

Q. And was seen by Dr. David Gordon? A. Yes, I did. I heard 
that. 

Q. You heard her indicate that Mr. Howell carried a bottle of 
Empirin tablets in his tool box, and you also heard the description of 
June 13, 1962, plus the comment I made regarding certain toilet practices 
and personal activities on that day? A. Yes, I heard that. 

Q. Did you, Dr. Gallagher -- I want to revert to a conversation you 
had with the employer for a moment -- did you learn from Mr. Lloyd the 
kind of work Mr. Howell did in connection with physical effort? A. Yes, 
Mr. Lloyd corroborated, really, what Mrs. Howell had said. That this 
man was a floor and carpet layer. 


Q. Did the employer indicate to you in any way whether this was 


light, moderate or heavy work? A, Well, in the first conversation, yes, 


of course it's hard work, 
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Q. Do you know what a kicker is? 


* * * 2* * 


A. Akicker is some sort of an object which claws the carpet and 


stretches it sufficiently long enough to permit someone to apply tacks or 


nails to hold it in place. 

Q. Do you know how it is used? A. Iwas informed how it was 

used -- that the object was moved along in a linear fashion, 
* * * * * 

Q. Assume that in order to use a kicker, a carpet layer has to be 
on his knees. Assume also that it requires that he bring his knee of 
either leg against this device in a fashion sufficient to force the stretch- 
ing of carpet into a certain position. Assume that knowledge, Doctor -- 
assume that to be a fact any time that you consider the question of carpet 
kicking. 

You heard Mrs. Howell testify that on the 16th, when her husband 
returned to work for the first time after the blinding headache of the 
13th, he told her when he came back that he had a couple of times during 
the day -- I think the record will bear out whether this is accurate or 
not -- that a couple times during the course of the day he thought of quit- 

ting early, but he didn't and that as he used the kicker he felt 
like the top of his head was coming off -- something to that effect. 

Doctor, taking into account your history, any of the medical records 
that are in evidence, the testimony of Mrs, Howell, the assumptions that 
I have asked you to make, have you formed an opinion as to what was going 
on in Mr. Howell's brain on the 13th? I don't mean his mental process. 

* * * * * 

A. Well, I think that he began to leak from this aneurysm during 
the day of June 13, 1962, in view of the fact it has been reported that he 

was ill when he got home and remained ill until he got ready to 
retire to bed that night, and then became acutely worse at the time that 
he was undressing. 

Then when he got over the 14th and 15th of June, 1962, he went 
back to work on the 16th on a Saturday, to lay this carpet in this restaurant, 
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that the act and the stress and strain of moving this carpet along with this 
stretcher, as you described the object to be, caused an increase in the 
stress and strain on the walls of the aneurysm as a consequent rupture. 

Q. You have indicated in earlier testimony, Doctor, that the aneurysm 
is a congenital thing? A. Yes. 


Q. And presumably, therefore, Mr. Howell had this condition from 
the time of birth? A. Yes. 
Q. Now, you also are aware that Mr. Howell was in the carpet lay- 


ing field for several years, perhaps a half-dozen or longer before the 
13th of June, 1962. Can you, as an expert, give us an explanation of why 
the leak in the artery reached the point that it did on June 13? A. Be- 
cause the fact that this man had been engaged right along in stressful and 
strainful work would tend by itself to slowly enlarge this aneurysm, In 
other words, were he an office worker who did not have to engage in 

stress and strain, this thing may have never leaked or ruptured on 
him, However, as everyone knows, every physician knows, the crouching 
posture, the business of being on all four extremities increases what is 
known as intra-abdominal and intra-thoracic pressure; and every time a 
stress is given or a grunt is given to move such an object as the kicker 
is described, this will put a stress and strain on the walls of the aneurysm 
and cause it to rupture. This is why so many aneurysms rupture during 
the transient intra-abdominal pressure of moving the bowles except that 
in Mr. Howell's instance he was putting this stress on probably hundreds 
of times a day. 

THE DEPUTY COMMISSIONER: Dr. Gallagher, from the time that 
Mr. Howell went into the hospital on June 18, 1962 and you sawhim on 
June 29, 1962, and he died on June 29, 1962, Respondent's Exhibit A is 
devoid of any mention of what this man was doing or any activity he per- 
formed prior to the time he came to the hospital and complained that he 
had a sudden pain in his head. Is that right? 

THE WITNESS: Correct. And do you want me to explain that to 
you? 
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THE DEPUTY COMMISSIONER; Yes, sir. 

THE WITNESS: The explanation is, I think, what everyone has 
forgotten--that this man came into the hospital alone. His wife did not 
accompany him to the hospital, as would be customary under the circum- 
stances, because Mrs. Howell was in another state. 

Now, if you realize that this man entered the hospital alone and 
became much sicker after he had been there a couple of days, and that 
we were now dealing with a man who was dying, literally, and this part 
of the history -- in fact, all of the history that I wrote when I first s2w 
him was taken from a dying man, with no one around to cooroborate it. 
Not that it mattered, We knew he had an aneurysm and he was leaking 
from it and we were not concerned with what caused the leak in any way. 

* * * * * 

THE DEPUTY COMMISSIONER: There is no mention here, he 
says, of any activity or any work. All he told the interne here was he 
developed a sudden shooting headache about a week ago, which would 
make it about June 11. | 

THE WITNESS: Yes, sir. 


* * * * * 


THE DEPUTY COMMISSIONER: And it is your testimony that in 
talking with the employer you were told that Mr. Howell's work was 
hard? 

THE WITNESS: Yes. 


* * * * * 


THE DEPUTY COMMISSIONER: Assume, Dr. Gallagher, that Mr. 
Howell had been a carpet layer for some years and assume further that 
his congenital aneurysm had been symptom-free, could Mr, Howell have 
died on June 29, 1962 from a spontaneous rupture of this aneurysm un- 
related to any strain, stress or excitement? 

THE WITNESS: I doubt it. 

* * 
BY MR. GEREL: 
Q. Dr. Gallagher, you have indicated that a kneeling position 
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creates certain intra-abdominal pressure, having a consequence on the 
blood pressure in the brain? A. Yes. 

Q. Would this be true, whether or not a person was using what 
we have referred to here as a kicker, merely having to be on one's 
knees over an extended period of time? Would that also create pressure 

sufficient to affect the progress of the aneurysm? A. If a person 
were on all fours and not stressing or straining, this would not cause any 
pressure on an aneurysm or cause any rise in intra abdominal pressure; 
but only in the necessity of grabbing up your abdominal muscles to move 
your leg to make it kick or some similar movement. 

Q. Asimilar movement? What would be a similar movement, 
Doctor? A. Bowell movement, 

Q. Anything, then, that would create abdominal pressure could 
bring about this sequence? A. Yes. 


Q. Doctor, what, in your opinion, happened between the 13th of 


June 1962 and the 16th of June 1962 insofar as Mr. Howell's aneurysm 
is concerned? A. Iam speculating, of course, because no one really 
knows, but I feel -- 

MR. DONNELLY: Just a minute. If the doctor is going to speculate, 
I must object to that. 

MR. GEREL: Well, Doctor, I think you used a term which in the 
law we abhor. We don't speculate. But as an expert, if you had an opin- 
ion based upon the man's course and the history, and so on, you are 
certainly, I think, entitled -- 

THE DEPUTY COMMISSIONER: He didn't see Mr. Howell until 
June 26, 1962. 

MR. GEREL: But he saw the aneurysm itself and performed certain 
surgery and has certain history and I wonder if the doctor would feel he 
might be able to express an opinion that is not merely guess-work. 

THE DEPUTY COMMISSIONER: Do youfeel you are qualified to give 
an opinion, Dr. Gallagher ? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Proceed. Objection overruled. 


THE WITNESS: In my opinion, then, this man developed a minor 
leak during the day of the 13th of June, 1962, as a result of the stress 
and strain of his activities that day, laying carpet at the Chastleton 
Hotel, and that the weakened wall, the rent in the weakened wall enlarged 
and he became acutely ill at the time he went to bed on June 13th, He 
therefore poured out in the cerebro-spinal fluid a certain amount of 
blood. This blood caused him intense headache, as it always does when 
it is in the spinal fluid this way, over the 14th and 15th of June, and the 
intensity of the headache apparently subsided but did not disappear 
enough to permit him to go to work on the 16th at Costin's Restaurant, 
on a special task. 

* * 
[BY MR. GEREL:] 

Q. And, Doctor, what, in your opinion -- if I have asked this, 
forgive me -- happened on the 16th when Mr. Howell returned to work 
on that day, to affect the course of his aneurysm? A, Well, he is said 
to have laid additional carpet and to have performed this duty in the 

same way; namely, with the use of this stretcher operated in the 
way of a kicker, which is moved along by the workman on his hands and 


knees and pushed along and pressed against by one knee; that on that 


day he probably produced additional stress and strain on an already 
weakened aneurysmal wall, which consequently led to a disability over 
the week end and led to the hospitalization on Monday. 

THE DEPUTY COMMISSIONER: Where did you get the information 
that he laid additional carpet on June 16, 1962? Where and when did you 
get that? 

THE WITNESS: I got that the first time from Mr. Lloyd on the 6th 
of August, 1962; and the second time from Mr. Lloyd on 4/17/63. 

THE DEPUTY COMMISSIONER: Did Mrs. Howell tell you when you 
saw her in August of 1962 that Mr. Howell performed work of a strenuous 
nature? Did she discuss her husband's activities with you? Did she de- 
scribe in detail, Dr. Gallagher, exactly what Mr. Howell did on June 13, 
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1962? How many hours he spent laying carpet and how he laid the carpet? 

THE WITNESS: No, sir. 

THE DEPUTY COMMISSIONER: Dr. Gallagher, did Mrs. Howell 
ever express to you whether or not she thought that her husband's 
death was related to the work that he performed? 

THE WITNESS: No, sir. 

* * * * * 

THE DEPUTY COMMISSIONER: But at the time, Dr. Gallagher, 
that you saw Mr. Howell on June 26, 1962, until he died on June 29, 

1962, you had no idea what Mr. Howell did or what his vocation was; is 
that correct ? 

THE WITNESS: That is correct. Ithought he was a carpenter. 

* * * * * 
CROSS EXAMINATION 

BY MR. DONNELLY: 

* * * * * 

Q. Doctor, would you agree that bleeding in the subarachnoid space 
in a case such as this, which we had here, would cause immediate symp- 
toms? A, Yes. 

Q. Now, would these symptoms not only be immediate but definite, 
of a definite type and nature? A. Yes, they would be symptoms chiefly 
of headache, either low grade or severe. 

Q. Doctor, when you use the term "leaking," isn't that a misnomer ? 


Don't we actually mean a rupture because this is an artery that is involved? 


A. No, sir, you are talking about two different conditions. 

Q. When you have a so-called leak of an artery, an aneurysm, 
doesn't the blood spurt out a while before it clots? Isn't that what you 
are talking about? A. Well, I call that a leak, 

Q. All right. When that leak occurs, what happens in the head? 

A. The blood, in whatever quantity has been issued, escapes into the sub- 
arachnoid space and flows along the base of the brain and the larger part 
of it is deposited down in the sub-arachnoid space surrounding the spinal 


cord, not so much over the top of the brain. 
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Q. Doctor, will a sudden increase in blood pressure cause a rup- 


ture of one of these aneurysms? A. Yes. 


Q. And a sudden increase of blood pressure has numerous causes 
for that in and of itself, doesn't it, Doctor? A. Well, I don't want to get 


semantic, but I don't agree that there are numerous causes for rises of 


systemic blood pressure. 

Q. Well, there are numerous causes, though, for a sudden rise 
in blood pressure; isn't that correct? A, That is incorrect. 

Q. What would cause a rise in blood pressure, doctor? A. Number 
one, things that Iam sure of -- are excitement;this is one of the com- 
monest causes. 

Number two, physical stress or strain of the type that makes a 
man's blood vessels stand out on his head, for example, would give him 

a rise in blood pressure. You are talking about immediate causes 
for rise. 

Number three, blood in the sub-arachnoid space will frequently but 
not always give rise to blood pressure suddenly. 

Number four, patients with certain adrenal tumors will have 
sudden rises in blood pressure. You specified this by "sudden" rises. 

Number five, exposure to inordinate heat, so-called heat stroke, 
would give rises to sudden elevation of the blood pressure. 

Number six, bowel movements will give rise to sudden episodes of 
hypertension. 

Number seven, sexual intercourse will give rise to severe elevations, 
sudden elevations, of blood pressure. 

Q. Doctor, you have listed seven reasons there; and then there 
are also causes for a gradual rise in blood pressure. Isn't that correct 
-- numerous causes for that, as distinguished from a sudden rapid rise 
in blood pressure? A. Iam not qualified to state anything specific re- 
garding gradual rise in blood pressure. 

Q. Well, you do, as a physician, recognize that blood pressure 
will go up and rise slowly or gradually over a short period of time? 

A. Well, the medical men tell us that, yes. 
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Q. All right, Doctor, the causes of rupture in the aneurysm, would 


you agree they can be spontaneous? A. It can be spontaneous. 


Q. All right. You have mentioned straining at the stool? A. Yes. 

Q. As one. Of course, we don't know that here. Can trauma to 
the head, a blow to the head cause a rupture of an aneurysm--a minor 
blow? A. No. 

Q. No. You will concede that an increase in blood pressure can 
cause the rupture of an aneurysm? A, Yes. 

Q. Exertion can cause the rupture of an aneurysm? A. Yes. 

Q. If it causes an increase in blood pressure, is that correct? 

A. Yes. 

Q. All right. ‘And one can increase the blood pressure to some 
degree by bending over, can't he, Doctor? A. Merely by the simple act of 
bending over without any strain or stress? 

Q. Yes, doesn't the act of bending over increase blood pressure in 
the head? A, I don't know, 

Q. Would you agree that there can be exertion when one is undress- 
ing for bed, taking one’s clothes off, bending over, untying one’s shoe- 
laces? A, I would hope not. 

* a * * * 

THE DEPUTY COMMISSIONER: Now ask the doctor whether or 
not Mr. Stanley Lloyd told him that Mr. Howell did or did not complain 
of having headaches while he was at work, 

MR. DONNELLY: Iwill ask that question, doctor. When you talked 
with this person, Stanley Lloyd, did he inform you that, during your con- 
versation with him, Mr. Howell had never complained of a headache while 
he was on the job? 

THE WITNESS: On the contrary, he told me that he had had head- 
aches and that as a consequence he was informed of this by Mrs. Howell 
on the morning of the 14th and that he could not go to work because he had 
a headache. 
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BY MR. DONNELLY: 
Q. My question is this: Didn't this Mr. Lloyd argue with you and 


tell you that this man never hurt himself on the job at work and didn't 


he further tell you that he had never -- that Mr. Howell had never hada 
headache while he was on the job with this company? Isn't that a fact ? 
A. I don't recall this. 

* * * * * 

Q. Now, Doctor, there was a spinal tap done on this man? A. On 
the 19th. 

Q. The 19th? A. Yes. 

THE DEPUTY COMMISSIONER: Of June, 1962? 

BY MR. DONNELLY: 

Q. June, 1962? A. Yes, sir. 

Q. And that spinal tap showed xanthochromia blood in the spinal 

fluid? Is that what was found? A. Yes. 

Q. What does that indicate, Doctor? A. That indicates 'the pres- 
ence of a contamination of the cerebrospinal fluid by blood, 

Q. How long does it take for the blood to turn from red to yellow? 
A. The color of the cerebrospinal fluid ranging from yellow to orange 
to red depends on the quantity of blood that one puts into the cerebrospinal 
fluid. Ican amplify that further, if you desire. 

Q. Well, there is a finding in the hospital record of a spinal tap 
done on the 19th and that the blood was xanthochromic, A. Yes. 

Q. That would indicate what? A. That there was blood in the 
spinal fluid. 

Q. And would that indicate when the blood had appeared? A. Yes, 
that would indicate that the blood must have appeared not longer than 
about four hours before the tap was made. In other words, it could not 
have appeared -- if a spinal tap was done at six o'clock at night, it meant 
that the blood must have been present from two o'clock or sometime 
before two o'clock in the days before. 

Q. How many days before? A. With a single leakage of blood, it 
might mean anything from the fifth hour backwards. 
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Q. Five or six days backwards? Could it go back that far? A. It 
could go back two weeks. 

* * * * * 

THE DEPUTY COMMISSIONER: Dr. Gallagher, is it your opinion 
that Mr. Howell's death on June 29 was due to his work? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: And is the predicate of your opin- 
ion the conversation you had with the supervisor of Mr. Howell that on 
June 13, 1962 he told you that he was laying carpets? Is that the basis 
for your opinion? 

THE WITNESS: It is predicated and the basis rests on two points: 

(a) That I was informed by his supervisor of the type of work he 
was doing was considered to be hard work. 

(b) That Mrs. Howell stated that he came home from work ill and 
had to endure this company until they got rid of them that night, to permit 
him to go to bed. 

sd * 
BY MR. DONNELLY: 

Q. Now, Doctor, will you agree that constant pounding of blood in 
the artery thins out the wall of an artery where you have an aneurysm? 

A. Very much so. 

Q. All right; and that, of course, can come about without any exer- 
tion? Time alone can doit? A. Yes. 

Q. And when the aneurysm sac, then, is out, it can break through 
this repetitive pounding? A. Right. 

Q. All right. Doctor, do you agree that any acute rise in the arterial 
blood pressure or direct mechanical stress on the weakened sac can be 
the cause of a leaking aneurysm? A, I agree that any rise in intra- 
aneurysmal pressure, such as would accompany an elevated blood pres- 
sure, would put stress and strain on the wall and cause it to leak or rup- 


ture, whichever it intends to do. 


Now, regarding the other item, I don't understand what you mean? 
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Q. What don't you understand, Doctor? Because Iam quoting 
from your article written for Naval Research in August, 1962? A. That 
was written for lay people. I think it plays no part in the scientific 
interpretation of a man's fatal illness. 

Q. You stated in this article, "In time the repetitive pounding of 
blood in the artery thins out the wall of the aneurysm." Is that correct? 

A. Yes. 

Q. "Eventually the dome of the sac begins to leak"? A. Yes. 

Q. It further states, "Any actue rise in arterial blood pressure 
or any direct mechanical stress on the weakened sac is fraught with 
disaster."" A. Yes. 

Q. In other words, it will break? A. Yes. 

Q. Is that what you mean by the so-called spontaneous type of 
break? A. Not entirely. You keep using the word "spontaneous" and I 
think that I will have to immediately go to work and qualify the term 
itself as physicians use it. No one will, or rather everyone will agree 
that a person cannot live in a vacuum, and that frequently patients enter 
the hospital with what is called "spontaneous sub-arachnoid hemorrhage." 
And usually, if the history is properly taken, the cause for this so- called 
spontaneous rupture will be immediately delineated. In other words, a 
patient who has a rupture of an aneurysm following a bowel movement or 
following the lifting of a heavy object or following sexual intercourse, 


properly that thing is spontaneous, also, because it did not happen at the 


very moment that the bowels were moved, but happened a half-hour later. 
* * * * * | 


THE DEPUTY COMMISSIONER: And, Dr. Gallagher, did Dr. 
Cornelsen indicate to you in any way that Mrs. Howell had told him any- 
thing about Mr. Howell's difficulties being related to his work? 
THE WITNESS: No, sir. 
THE DEPUTY COMMISSIONER: I may give you the benefit of her 
testimony that Mrs. Howell testified, in answer to my questions, that 
she did not tell Dr. Cornelsen anything about Mr. Howell's activities and, 


34 


in answer to one of my inquiries, it was her opinion that she did not 
feel that any of his difficulties were related to his work. 

THE WITNESS: Yes, because she doesn't have the necessary 
medical knowledge to know. Iam not surprised at that. 

* * * * 
BY MR. DONNELLY: 

Q. Doctor, at the meeting in your office between Mrs. Howell and 
her minister, didn't you at that time urge Mrs. Howell to file Workmen's 
Compensation Claim? A. Yes. 

Q. This was immediately after you talked to Mr. Kalisch and he 
told you that he did hard work at work? A, Yes. 

* * * * 
REDIRECT EXAMINATION 

BY MR, GEREL: 

* * * * * 

Q. Allright. Dr. Gallagher, if a person develops some leakage in 
an aneurysm, for whatever reason, or by whatever cause, spontaneously, 
as has been discussed, or under strain -- by whatever cause -- is this 
part of the blood vessel now a weaker or a stronger or an unchanged part 
of the vascular system? A. The point where the blood issues out of is 
the weakest part of the aneurysm and is weaker than it was the day before 
it happened, 

Q. Allright. Let us assume, now, Doctor, although this is not 
your testimony -- let us assume that on the 13th, Mr. Howell developed 

a so-called spontaneous unknown origin leakage in his aneurysm, 
and by your testimony we now understand that that particular area is a 
weaker area than it was before, What effect would going to work on the 
16th of June have on that spot, assuming that Mr. Howell -- and again, 
this may be an assumption less demanding, in your opinion, than the facts 
warrant -- assume that he just did normal bending over, kneeling, a little 
crawling on the floor, quite apart from using the kicker -- what effect 


would putting in a full day's work on the 16th, in your opinion, have upon 


this weakened area? 
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MR. DONNELLY: Just one minute. I want to object to counsel's 
question as propounded because there was no evidence nor have we heard 
any in this case, at this point, as to what effect, what happened to Mr. 
Howell at the end of the working day; there is no history as to what happened 
to him at the end of the working day, and I think the answer calls for sheer 
speculation on the part of the doctor, and I object to it. 

THE DEPUTY COMMISSIONER: Overruled. 

Every question propounded to this witness will have to be substanti- 
ated by evidence. 


You may answer. 

THE WITNESS: The effect of going to work on the 16th, three days 
after the 13th, would be disastrous to a man in this position. 

BY MR, GEREL: : 

Q. Do you have an opinion, Doctor, as to whether that, within rea- 


sonable medical probability, had an aggravating effect on the aneurysm, 
quite apart from the etiological situation on the 13th? A. I don't think 
there is any question but what it did have a very distinct aggravating influ- 
ence on this aneurysm. . 

Q. And would this aggravation have been of a character that could 
have led to the ultimate demise of that man? A. Yes. 

Q. I want to change that "could" and remove it from the area of 
mere possibility and move it to the area of medical probability. A. I 
think it did, 

RECROSS EXAMINATION 
BY MR. DONNELLY: 

Q. Doctor, you have just testified that this could be disastrous to 
this man if he worked on the 16th. You mean disastrous if he again had 
a rupture, if that aneurySm ruptured on the 16th while at work? That is 
what you mean, don't you, Doctor? If it didn't rupture, it could not hurt 
the man if he worked; isn't that a fact, Doctor? A. No, it is not a fact, 
Now, when an aneurysm leaks, the plug hole is sealed off by a tiny blood 
clot and as any doctor knows, it takes about 72 hours for a blood clot to 


36 


become anchored in by what is known as fibroblasts to permanently seal 
the leak. 

Now, then, if any pressure is applied to this spot that is trying to 
seal itself over, pressure of stress and strain of work, that can be dis- 
astrous because it makes the clot again once more try to seal itself 
over, because you have just undone the work that nature has been trying 
to do for the past 48 hours. 

Q. You mean if the clot breaks? A. No, I don't mean if the clot 
breaks. I mean the work that the clot is trying to do in sealing this thing 
over becomes loosened and the whole process has to start all over again, 
the anchoring process. 

Q. But if the anchoring process does seal it up, you are right 
back to the status quo? A. No, you're not, You're still left with a weak- 
ness which in turn leads to another leak and this is the biology and history 
of these lesions. 

Q. Now, Doctor, the ultimate demise of this man, as counsel men- 
tioned, was not caused by the aneurysm. You have obliterated that. The 
demise of this man unfortunately was due to a thrombus occurring in the 


carotid artery as a result of an arteriogram. A. Exactly. No question 


about it. 

Q. And during the operation procedure, and your records so show, 
don't they, did you completely obliterate this thing? You got rid of the 
aneurysm? A. Yes. 

Q. It did not break while the man was on the operating table? A. No. 
Oh, no. 

Q. In other words, if the thrombus had not occurred in the carotid 
artery, he would be alive today? A. That's right; and well. 

* * * * * 

Q. Now, that leak obviously sealed itself up, or he would have been 
dead long before the 18th? A. Right. 

Q. Now, when you operated on Mr. Howell, on whatever date it was, 
did you See a clot at the site of the aneurysm? A. No. 
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Q. That would indicate that the puncture or whatever we had there, 
small space had healed itself over; right? A. No. 

Q. It wasn't leaking, though, was it? A. No. I could tell you what 
it would indicate, if you were interested in knowing. 

MR. GEREL: Would you explain your answer, Doctor? 

THE WITNESS: Of course, the explanation is that the aneurysm was 
only exposed on its anterior face, and this man could have a blood clot 
on the posterior face, away from me, toward the inner half of the brain 
and I would not see it. Nobody would see it. And we didn't bother worry- 
ing about it, either. 

BY MR. DONNELLY: 

Q. In other words, there could have been a clot on the side that 

you could not see? A. On the face away from you, yes. | 


Q. You didn't know whether there was one there or not, did you? 
A. Yes, I did. 

Q. There was one there? A. There was. 

Q 


. There had to be, otherwise he would have bled? A. That's 
right. 
REDIRECT EXAMINATION 
BY MR. GEREL: 
cd * * * 2 
THE DEPUTY COMMISSIONER: Assume, Dr. Gallagher, that this 
record may contain evidence that Mr. Howell worked June 13, worked 
June 14, worked June 15, 1962. Assume that. Would that have any bear- 
ing on your opinion as to whether or not his death was due to his work 
activities, the sole description of which you got from a man with whom 
you talked, who told you he was a supervisor and all he told you was that 
this man was laying carpets and the work was hard. . 
Would that have any bearing on your opinion of any relationship 
to his death and the skeleton outline of the nature of this man's work? 
THE WITNESS: It would tend to -- I would see nothing in these 


stipulations that would prevent me from saying once again that there 
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was definite causal relationship between his working activities on the 13th 
of June 1962 and probably also the 16th of June 1962, which terminated 
in events which finally led to his death. 

THE DEPUTY COMMISSIONER: Assuming that he did not work on 
June 16, 1962 -- because we have taken you out of order and in these 
cases where we take witnesses out of order, we don't have any other 
evidence except which might be at the time that you are subjected to 
interrogation and cross-examination, except what might be introduced 
into this record after you leave -- assume that after you leave, there is 
evidence in this transcript that Mr. Howell worked June 13th and did not 


quit work until June 15, 1962, a Friday, and never returned to work, 


Assume that is the case. And assume that the only predicate for your 


premise that there is a relationship based on his activities was a state- 
ment that he did put some carpeting down, that someone told you the 
work was hard, without describing the work -- assume that that is part 
of this record -- would you still maintain that Mr. Howell's death on 
June 29, 1962, was related to the work, the skeleton part of which you 
got from your conversation with someone who told you that he was 
his supervisor ? 
THE WITNESS: Yes. 
* * * 
LLOYD G. KALISCH 
was called as a witness for and on behalf of the respondents, and having 
been duly sworn, had the witness stand, and upon examination, testified 
as follows: 
DIRECT EXAMINATION 
5 sf sd * 
BY MR. DONNELLY: 
Q. Allright. Now, Mr. Howell was employed as what, sir? 
A, As a journeyman carpet mechanic. 


Q. Now, is carpet laying hard work? A. Yes, Sir. 


* * * * 
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106 THE WITNESS: The last day he worked, he worked on June 13th 
which was a Wednesday. 
* * * * * ; 
108 THE DEPUTY COMMISSIONER: Good. Now, your testimony is 
that Mr. Howell did not work on June 14th, 

THE WITNESS: No, sir, . 

THE DEPUTY COMMISSIONER: And did not work June 15th? 

THE WITNESS: No sir. 

THE DEPUTY COMMISSIONER: He worked June 16th? 

THE WITNESS: Yes , sir. 

THE DEPUTY COMMISSIONER: What did he do on June 18? That 
was a Monday. 

THE WITNESS: He didn't work, sir. He came in, in the morning 
at eight o'clock. I met the two boys at the entrance. I was just opening 
up and Bob said he had a very bad headache and didn't feel as though he 
could work. Iasked him whether or not he had a way of getting home, 
and he said yes, he could. 

THE DEPUTY COMMISSIONER: On June 13, 1962, Mr. Kalisch, 
did Mr. Howell tell you that he had any difficulty with any part of his 
body, including his head, as a result of his work? 

THE WITNESS: No, sir. 

THE DEPUTY COMMISSIONER: Did he at any time tell you from 
June 13, 1962 until June 18, 1962, that his headaches or any other difficulty 
with his body had anything to do with his work? 

THE WITNESS: Not personally, sir. On the telephone he did. 

THE DEPUTY COMMISSIONER: When did he tell you that? 

THE WITNESS: Either on June 14 -- I think he called me the after- 
noon of June 14 and said he had been to a doctor; that he had a severe 


headache and that the doctor suggested that he have his eyes examined. 
THE DEPUTY COMMISSIONER: Yes, sir. 
THE WITNESS: That was either on the 14th or 15th, Iam not quite 
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THE DEPUTY COMMISSIONER: June 13, 1962 is Wednesday, the 
14th is Thursday; June 15, 1962 is Friday. Do you remember the day? 
THE WITNESS: It was either Thursday or Friday. 
THE DEPUTY COMMISSIONER: Did he tell you it had anything to 
do with his work? 
THE WITNESS: No, sir. 
* * 
BY MR, DONNELLY: 


Q. Now, at any time prior to his quitting work on June 13, did 


Mr. Howell ever say to you that as a result of being on the job, he had 


sustained headaches? A, No, sir. 

Q. Had he ever complained to you at any time about his physical 
condition prior to June 13, 1962? A. No, sir. 

THE DEPUTY COMMISSIONER: Did he ever ask you to send him 
to a doctor for treatment of his headaches because his work caused them? 

THE WITNESS: First I ever heard of his headaches was when he 
called me on either the 13th or 14th or 15th. 

THE DEPUTY COMMISSIONER: At that time, did he say his head- 
aches were due to his work? 

THE WITNESS: No, sir. 

THE DEPUTY COMMISSIONER: Did he at any time, Mr. Kalisch, 
tell you that the work affected his headache to the point where he did not 
want to do that kind of work? 

THE WITNESS: He never discussed anything pertaining to his health 
with me -- or headaches, 

THE DEPUTY COMMISSIONER: Did he ever tell you during the time 
that he worked for you, until he left on June 16, 1962, that he did not want 
to work the number of hours that you assigned to him because his work 
was producing his headaches ? 

THE WITNESS: No, sir, he -- the most he worked was eight hours. 
Occasionally they may get stuck an hour or two to finish up a job. 

THE DEPUTY COMMISSIONER: Did he ever tell you the work he 
did was too heavy for him? A. No, sir. 
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CROSS EXAMINATION 
BY MR, GEREL: 
cd * * * * 
Q. All right. Do you remember telling Dr. Gallagher that the 
work performed by Mr. Howell was hard work? A. Very definitely. I 
don't deny that carpet laying is hard work, 


Q. Now, tell us in what respect it is hard work. A. Well, in 


the first place, when they go into a home -- it varies: Some jobs can 
be very easy and other jobs can be very difficult. They can go into a 
home and find it completely furnished with heavy furniture, such as 
pianos, and so on, which have to be moved before they put their carpet 
down. This is manual labor. They also will very often go into an apartment 
or house that has no furniture in it. Also, when they carry the carpet in 
from the truck, a piece of carpet very often weighs 200 or 300 pounds. Then 
when they have to stretch the carpet on the floor, I consider it hard work, 
sir. 
Q. What is the kicker? A. A kicker is an implement that has prongs 
in it that hook into the carpet. If you like, Ican draw you a sketch of one. 
Q. Your description is quite vivid. A. It's a square plate with prongs 
in it and it's attached to a long handle and at the end of this handle is a 
padded end and the kicker is put into the carpet and then they kick with 
their knee onto the padded end of the kicker. 
Q. Is the man ina kneeling position at the time? A. Yes, sir, he 


Q. And is this done laying new carpet, as well as repairing old 
carpet? A, Yes, sir. | 

Q. And isn't it fair to say, Mr. Kalisch, that in laying new carpet 
there is more kicking than in repairing carpet that has already been 
laid? A. I would say so, yes, sir. 

Q. The job at Costin's on the 16th, was that new carpet? A, Yes, 
sir, that was new carpet, Let me clarify that: That was new and old. 


There was a repair there, too. If my recollection is correct, the new 
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carpet was laid the last day Bob worked there. 

Q. The 16th of June? A. That's right. 

Q. Do you have a recollection of the amount of carpeting involved? 

A. Somewhere in the neighborhood of about 200 yards. 

Q. 200 yards? Now, in terms of a squre room, so I can get some 
idea of the perimeter? A. It would be equivalent to 150 square yards, 
which would be a room, 150 square yards would be about 1400 feet, so 
if you took a room 14 by 100 or 28 by 50. 

Q. That was the job being done that your recollection indicates 
onthe 16th? A. That's right. 

Q. This would involve, then, kicking along the entire perimeter 
of this room? A. Well, it isn't done exactly that way, sir. This happened 
to be a restaurant and it was a wide expanse of seamed carpet, so what 
they do is they put down a section, kick that section out, staytack it, 
put down the next section, make the seam and then kick the second sec- 
tion from the tacks to the end of the second section. 

Q. Let's see if I understand you, Mr. Kalisch. Would you have to 
kick along the entire perimeter? A. Yes, sir. 

Q. Then I gather by your testimony you also have had some kicking 
in the interior? A. You have to kick both ways. 

Q. By "both" you mean along the perimeter and the sides? A. The 

length and the width of the room. 

Q. Now, if you have a helper, Mr. Kalisch, does he do the kicking? 


A. No, sir, the mechanics -- well, if a mechanic works with a helper, 


the helper, if he's qualified, also does kicking. However, as I stated, I 


do not have any helpers. I have nothing but journeymen mechanics. 

Q. Would Mr. Howell on this day have been required to carry the 
rug that was being newly laid at Costin's? A. Yes, sir, 

Q. He would have? A. Yes, sir, 

Q. What would you estimate the weight of that rug to have been on 
the 16th? A. I would say it had three or four sections -- maybe 150 
pounds each section. 
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Q. Do we understand that you had no helpers working, Mr. 
Kalisch? A. Yes, sir. 
* * 2k 
CORBIN A. SANFORD . 
was called as a witness for and on behalf of the respondents, and having 
been duly sworn, had the witness stand, and upon examination, testified 
as follows: 
DIRECT EXAMINATION 
THE DEPUTY COMMISSIONER: Give the reporter your full name 
and address. 
THE WITNESS: Corbin Adderson Sanford, 312 Seventy- First Ave- 
nue, Seat Pleasant, C-O-R-B-I-N, A-D-D-E-R-S-O-N. 
* * 2 * 
[BY MR, DONNELLY:] 
Q. Allright. Did you learn that he did become ill on June 13, 
1962? A. If you don't mind, if I can straighten this out -- the dates I 


don't know. Now, I know the morning that I was told he had been feeling 
bad the night before. The dates I can't say. . 

@. Who told you that he was feeling bad? A. His wife. 

Q. How did she tell you? A. Well, if Ican explain it. We drive 
the company truck, Mr. Howell had the truck at the time. He drove it 


and he would pick me up in the morning, and we would both go to work, 
On this morning, which was a Thursday morning, I guess, Mrs. Howell 
called me and then she said that Bob was terribly sick last night and he 

wouldn't be able to make it into work. 

* * * * *, 

THE DEPUTY COMMISSIONER: On the evening of June 13, 1962, 
during that day, were you working with Mr. Howell? 

THE WITNESS: This would be on the Wednesday? 

THE DEPUTY COMMISSIONER: Yes, sir. 

THE WITNESS: No, sir. No, sir. No, lam sorry, sir, The dates 
have got me. Yes, the 13th we worked together, I guess. 

THE DEPUTY COMMISSIONER: Where did you work? 
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THE WITNESS: I will tell you quite frankly it's hard for me to 
remember, but Iremember doing a job at the Chastleton which was a 
room, and obviously we must have done more than that room because 
that isn't a day's work. 

THE DEPUTY COMMISSIONER: He drove the truck? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Did he drive you home on June 13, 
1962? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Were you with Mr. Howell all day 
on June 13, 1962? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: And after you completed your 

assignments for the DuPont Carpet Services, Inc., he drove the 


truck home ? 


THE WITNESS: He drove me home and then went home himself. 

THE DEPUTY COMMISSIONER: Did he drive the truck? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: And you were a passenger? 

THE WITNESS: Right, sir. 

THE DEPUTY COMMISSIONER: Now, during the time from when you 
first met Mr. Howell on June 13, 1962, until he dropped you off in the evening 
of June 13, 1962, after you did your work, did he tell you anything about hav- 
ing headaches because of his job? 

THE WITNESS; I really don't remember his saying anything, no. 

THE DEPUTY COMMISSIONER: All right, 

BY MR, DONNELLY: 

Q. Now, did there come a time when you, after June 13, that you 
worked again with Mr. Howell, specifically on a Saturday in Costin's 
Restaurant? A. Yes. Yes, sir. 

Q. All right. Now, at that time did Mr. Howell tell you what hap- 
pened on June 13? A. This would have been that night, right. Yes, he did. 
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Q. What did he say, sir? <A. He said he had this terrible head- 
ache and had been up all night. 
Q. Did he describe how this headache came about in the night 
of June 13? A. He said it came on all of a sudden and he had this 
terrible headache and was up all night with it. 
Q. And you all worked together on the 16th; is that corset? A, That 
would have been that Saturday, yes, sir. 
* * * * * 
[A.] ... Saturday morning. He still had the truck. It'was parked 
at his house all the time. 
Q. Did he pick you up? A. Yes, at my house on Saturday morning. 
Q. Did he tell you at that time he felt better? A. Yes, he said he 
did feel better. 
* * * * * 
Q. Now, did he at any time during the course of the day on June 16 
say that he hada headache? A, That would be on the Saturday. Yes, a 
couple of times he made reference to it and particularly when we were 
eating lunch, he said that his head hurt him and I noticed he did 
take a couple of aspirins. 
THE DEPUTY COMMISSIONER: Did he tell you what he thought 
caused it? 
THE WITNESS: I don't remember him saying it, sir. 
THE DEPUTY COMMISSIONER: Did he say anything about the head- 
ache being connected with his work? 
THE WITNESS: I don't remember hearing him say anything about 
that, no, sir. 
* * * * 
CROSS EXAMINATION 
BY MR, GEREL: 


* * * * * 


THE DEPUTY COMMISSIONER: Well, did he complain to you about 


the work  zeing too hard? 
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THE WITNESS: No doubt sometimes he might have said he was 
tired or something, but understand when we worked at Superior, we 
worked two years together. 

THE DEPUTY COMMISSIONER: We are talking about Dupont 
Carpet Services, Inc. 

THE WITNESS: Yes, sir, but in knowing him, only actually at 
DuPont did I work with him constantly all the time. 

THE DEPUTY COMMISSIONER: He came to work there some- 
time in May, 1962.. He worked on June 13, 1962. He did not work on 
June 14, 1962. He did not work on the 15th of June, 1962. And he work- 
ed on June 16th, 1962. He called up on June 18, 1962 and said he couldn't 
come to work, 

Now, during that period of time that you worked with the man at 
DuPont Carpet Services, did he complain to you about the work being 
too hard? 

THE WITNESS: I don't recall that he did. 

BY MR. GEREL: 
* * * * * 

Q. Now, on the 16th when he picked you up that morning, how did 
he appear to you? A. Oh, he was bad -- oh, no -- I'msorry. Iam get- 
ting the dates mixed up. On the 16th, no, he seemed better. By that I 
say this because when I called him, he said his headache was terrible, 
and when he picked me up we talked and all, By that Iam saying that 


he might have been better. 
* * * * * 


Q. Now, the carpeting when you took it off the truck, would some- 


body be inside the truck and somebody outside the truck? <A, It comes 
to me now; they had two fellows working at the shop at the time. They 
went with us just for the reason of getting the carpet in, though. 

Q. Because it was very heavy carpet? A. Yes. 

Q. Isee. So your recollection now is a little better as to the size 
and weight of that carpeting? A. Yes, we did take two other fellows 
with us -- maintenance men around the shop. 
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Q. All four of you carried the carpet in? A, Yes. 

Q. Mr. Howell, too? A. You hook arms under it. 

Q. You hook arms? Each man with his partner, so to speak? 
A, Right. 

Q. And Mr. Howell did that on the 16th? A. Yes, he helped us 
carry the carpet in. 

Q. Did he help to load the carpeting into the truck in the morning 
at the plant? A. Obviously he had to. 

Q. All right. Then he helped unload it at Costin's? <A. Right. 

Q. What time do you estimate you got to Costin's? A. We usual- 
ly get to the shop at eight o'clock in the morning. I would imagine -- I 
couldn't say the right time but I would imagine as soon as we loaded, we 
went to the restaurant and it would have taken a little over an hour. 

Q. So you had loaded and unloaded the carpet before lunch? 
A. Oh, yes. Yes, yes, 

* * * bd * 

Q. All right, now, answer this for me, Mr. Sanford, please: What 
is akicker? A. Akicker is a tool to stretch carpet with, 

Q. You do it on your hands andknees? A. Yes, sir. 

Q. How is it done, precisely? A. Well, you get on your hands 
and knees. The kicker is a tool about this long (indicating); the head of 

it is metal, has teeth in it protruding out of it on the bottom, The 
teeth are sunk into the carpet. It has a pipe, maybe a foot long, that 
comes back. At the end of the pipe is a padded kicking point, What you 
do is put your weight back and kick up against with your knee. 

Q. Try to exert a lot of pressure to stretch the carpet? A. Well, 
you have to stretch it tight, yes. 

* * a 2 * 

THE DEPUTY COMMISSIONER: After he finished his work on 
Saturday, June 16, 1962, did he complain about his head? 

THE WITNESS: Now, during the day he did complain a few times. 


I remember in particular when we ate lunch he complained of it. 
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THE DEPUTY COMMISSIONER: You have already testified to that. 
I am talking about after he finished his work. 

THE WITNESS: I made the statement before that, during the day, 
he had complained'about his head, so it must have been afterwards, too, 
that he complained of it. 

BY MR. GEREL: 

Q. Mr. Sanford, so we have some idea of how much kicking is in- 
volved, I know you may never have been called upon before to make this 
statement, so it may be difficult but think a while. How many strokes, 
each time you kick representing one stroke, do you think Mr. Howell per- 
formed on the 16th? A. Gee, that would be an awful hard thing to say. 

* * * * * 

THE WITNESS: I'd say one wall, I know the length of it was around 
23 feet -- the width must have been at least 45 feet -- and sometimes you 

would kick two and three times in one spot actually. I would say at 
least a hundred times. 


* * * * * 


Q. All right. Your recollection, if 1am correct, is that after lunch, 
as well as before, Mr. Howell had commented that he was having 


headaches? A. Yes. Yes, that is correct, Isaid he complained during 
the day of the headaches and as a matter of fact, he took aspirins. I re- 
member it exactly at lunch time he did take aspirins for the headache. 

* * * 2 * 

Q. Then on the evening of the 16th, Mr. Sanford, did he look any 
different to you than he did on the morning of the 16th? A. I don't be- 
lieve so, You see, these are hard -- I didn't take particular notice -- 
but I don't believe so. I had not noticed anything. If he felt worse or bad, 
I don’t know. Worse than he had during the day. He didn't say it was 
worse this time or that, but he did complain during the day of the head- 
ache, 

* * * * * 

Q. Did he pick you up on the 18th? A. That would have been Mon- 

day morning. Yes, sir. 
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Q. How did he look to you? A. Bad, 

Q. Complain of headaches? A. Oh, yes. Very much so, 

Q. The same headache he complained of on the 16th? A. Yes. 

* * * * * 
REDIRECT EXAMINATION 
BY MR. DONNELLY: 

Q. On June 13, 1962, that's the day that Mr. Howell got ill at night, 
when he dropped you off from work at your home, let you out of his car, 
did you notice anything unusual about Mr. Howell? A. No, sir. No, sir. 
Not really. 

Q. Same old fellow? A. As far as I remember, there was nothing 
unusual. 

* * * * 

THE DEPUTY COMMISSIONER: Anything further ? 

Did he at that time on June 18, 1962, tell you that the reason he 
didn't feel good was something to do with his work? 

THE WITNESS: I can't recall, sir. 

2 * * * 
DR. RICHARD T, SULLIVAN 
was called as a witness for and on behalf of the respondents, and having 
been duly sworn, had the witness stand, and upon examination, testified 
as follows: 
DIRECT EXAMINATION 


* * * * * 


THE DEPUTY COMMISSIONER: Dr, Sullivan has appeared before 


me in many former hearings and is known to me to be a specialist in in- 


ternal medicine. 
* * 
BY MR. DONNELLY: 
Q. Doctor, in the field of internal medicine, do you get into, as 
part of your practice, the treatment of aneurysms? A. Yes, I have had 
a number of patients with aneurysms of all kinds, including this 
type, the cerebral type. 
* 


* * 
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Q. Doctor, you have been sitting in this hearing room all day listen- 


ing to the testimony of all the witnesses that have testified? A. Yes, sir, 


I have, 

Q. Doctor, did you make an examination of the hospital record of 
John Robert Howell in this case, including the autopsy records? A. Yes, 
I did. 

Q. Did you read the Journal of the American Medical Association 
article published by Dr. Gallagher in January, 1963? A. Yes, I did. 

Q. Did you also read the article that was published by the Navy in 
connection with the John R. Howell case? A. Iam not sure if that is the 
one I read or another one. Yes, I believe that is the one Dr. Rizzoli had 
when we had our conference. Iam not sure. But there was one. I be- 
lieve it was the one we had in the conference. 

Q. Now, Doctor, you heard the testimony in this case from Mrs. 
Howell concerning the historical background of Mr. Howell? A. Yes. 

Q. And the testimony of Mr. Kalisch? A. Yes. 

Q. And Mr, Sanford? A. That's right. 

Q. Now, you have also heard the testimony from Dr. Gallagher 
with reference to history that he had received? A. I have. 

Q. Now, Doctor, do you have any opinion, after having heard all of 
this testimony, after having read the hospital records, the autopsy rec- 
ords and so forth, which I just mentioned, as to whether or not there is 
any causal relationship between the employment of Mr. Howell and the 

rupture of the aneurysm and the experience in this case on June 13, 
1962? And, if so, what is your opinion? A. Yes, I have a very definite 
opinion, Irendered it before, and I heard some new things from the his- 
tory today, but Iam convinced this man had a spontaneous rupture of his 
aneurysm at 11:00 o'clock or 11:30. That was inthe record, Mrs. Howell 
testified to 11:00 and I surmise that is more accurate than the history in 
the hospital, which says 11:30, but she testified to 11:00 and I will go for 
11:00 o'clock. But I have had a number of these and the books will all 
support -- 
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MR, GEREL: Objection. 

THE DEPUTY COMMISSIONER: Overruled. You may proceed. 

THE WITNESS: My books will further support my contention most 
of these are spontaneous. They come on like spontaneous pneumothorax 
does, without rhyme nor reason, and there are many times we can pin- 
point a percentage of them as to due to a specific effort, but it is usually 
_- it's within a very short time of the rupture or the leak, it begins to 
leak blood; that you get your symptom complex and this is typical. 

A snap in the head is described, the blindness, the headaches, and 
so on, as to actually pinpointing the time the thing happened; and I can't 

go with the thinking of chronic trauma, and the fact it leaked in the 
day, as Dr. Gallagher says, because I just don't see any medical back- 
ground for that as a fact, and I'm thoroughly convinced he did not leak 
during the day. The day's work had absolutely nothing to do with it. I 
have seen these carpet men work, had them in my own house, watched 
every move they made and I don't think that type of work -- is strenuous 
work -- there's a real art to it, but the way the men do it they don't think 
anything of it. It's their daily work. 

It’s unusual effort, I would think, that would give trouble -- some- 
thing a person was not used to. Iam thoroughly convinced that this man 
had this rupture; he went back at 11:00 o'clock in the morning; that is 
work of the 13th had absolutely nothing to do with it, and that going back 
on the 16th with the work described -- 

THE DEPUTY COMMISSIONER: June 16, 1962? 

THE WITNESS: Yes, June 16, the work done on that day at Costin’s 
Restaurant was not unusual, was not an unusual activity. True, the man 


had blood in his spinal fluid from this whole thing. He is expected to 


have a headache and to feel bad, but he did not have another incident and 
if you go to the records you'll find out on the 17th, the day after he work- 


ed, he felt bad again and by the time he got up to go to work on Monday, 
which he actually went there -- 
THE DEPUTY COMMISSIONER: June 18? 
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THE WITNESS: June 18 he went down to the office; he was feeling 
right rough at that time, and I think it was just the progress of the whole 
thing over the whole period of time; and there is nothing in the case to 
suggest a new incident or added trauma from the work of the 16th. 

BY MR. DONNELLY: 
Q. Now, Doctor, you have heard the testimony of Mrs. Howell to 


the effect when her husband came home that night from work, after work- 


ing on June 13, that he appeared to be pale or peaked, as I recall? 


A. That is right. 

Q. And maybe tired. Not his old self, so to speak, Now, in your 
opinion, as a medical doctor, specialist in internal medicine, would that 
kind of history in and of itself support a diagnosis of a leaking aneurysm 
during the day? A. No, it would be against it so far as lam concerned, 
There would be more to it than that. There would be an incident or some- 
thing, not just to look -- she is very non-descriptive about the instance 
and he just wasn't himself and looked peaked and pale, and so on. That 
to me is no evidence to make a diagnosis. 

* a * * * 

THE DEPUTY COMMISSIONER: Let us talk about this case on the 
evening of June 13, 1962, Dr. Sullivan. 

THE WITNESS: I'm sorry. 

THE DEPUTY COMMISSIONER: What would you need to make a 
diagnosis ? 

THE WITNESS: Well, if he came in with a splitting headache and 
went to bed, if he had dizzy spells, complained of visual difficulties, had 
numbness or weakness of hands or had given some specific symptom, 
but for her to come out and say that she just -- and that he looked pale, 
he just wasn't himself -- I think that is no description on which to base 
any diagnosis, 

THE DEPUTY COMMISSIONER: In other words, you are testifying 
as a specialist in internal medicine as to the factors upon which, from a 
medical standpoint, you would have to have, to make a diagnosis of a leak? 

THE WITNESS: That is exactly right. 
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THE DEPUTY COMMISSIONER: All right. 
BY MR, DONNELLY: 

Q. Just one other question, Doctor. Did you also, at my request, 
refer this file, including the medical reports, to certain neurosurgeons ? 
A. Yes, I got a letter requesting me to recommend textbooks on the sub- 
ject and asked for some of the foremost surgeons -- neurosurgeons -- 
to review the problem and to possibly use as testimony, and I'was told 
I didn't even need to limit the selection of my experts to the area; that 

if I had some top experts, all they wanted was the medical facts 
brought out to the best of their ability and asked me to give them some 
information, as you did, and we discussed it; and that is why I picked 
Colonel Hayes of Walter Reed Hospital, who is here to testify and Dr. 
Hugo Rizzoli, Ithink between the two of them, they're two of ‘our top 
experts in the country on cerebral aneurysms and have probably done 


more operations, diagnosis, and treatment on these cases than any five 


or maybe ten neurosurgeons in the area, probably individually almost 


as much as anybody in the country. 

I think they are so much more experienced than some others that 
their opinion is well worthwhile and that is what I did to get them and I 
reviewed all the files with them, to get their opinion and discuss the case 
and get all the information for them that I could, to bring out the facts of 
this case, 

MR, DONNELLY: Thank you, Doctor. 

CROSS EXAMINATION 
BY MR, GEREL: 
* * * * * 

Q. You indicated this leaking aneurysm was progressive over a 
period of time, Your testimony, as I understand it, is it began approxi- 
mately 11:00 o'clock on 13 June and continued in its nautral course until 

the man was hospitalized and surgically treated; is that correct ? 
A. Basically. There are a few exceptions to that. 

Q. Is there anything in that statement you would want to amend 


because it may give a misimpression of our testimony? A. Well, 
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nothing that you have brought out here -- that has been brought out here 
today would change that thinking. I think there is no evidence at all. He 
had constant headache all the way through; it was better or worse at 
times, but that's the way it expects to do. 

Q. Is it your testimony, Doctor Sullivan, that if this man had re- 
mained in bed from the night of June 13 until he went to the hospital on 
the 18th, his condition would have been no different than it was in accord- 
ance with his actual -- A, That is hard to be sure of. You can't say 
yes or no to a thing like that and be right. I don't think anybody could 
say if you did this, this would happen. Sure, you could answer the odds 
are good that it would not have changed the course of events. I've had 
them in the hospital and so have they and kept them in a week and they 
gradually go to a certain point. 

Q. Dr. Sullivan, I don't want to be unfair to you. Iam not asking 
you whether this man's aneurysm would have disappeared if he had re- 
mained in bed, or that he would not have ended up in the hospital or 
would not have died; Iam merely asking you whether in your opinion, 
if this man had remained at home in bed from the 13th to the 18th, there 

would have been no difference in the amount of leakage from that 
aneurysm than there actually was, based on the history as you know? 
A. Mr. Gerel, that is a difficult question to answer. 

Q. You are the expert, not I, Doctor. A. It's a difficult question 
and Iam going to try to give you an honest thinking answer, but basically 


speaking, blood into the brain and particularly if you have got some leak, 


is going to bleed a certain amount and then stop; and then maybe bleed a 
little bit more and stop. And soon. And Iam not sure of the mechanism, 
but I surmise if he had stayed in bed 100 per cent, he would have hada 
better chance, but I would not be able to say definitely that the events 
would have been changed at all. 

Q. All right, now, we don't want a statement so definite, Doctor, 
that it defies any possibility of being wrong. We merely want a state- 
ment of possibility. Is it possible that more blood leaked into this man's 
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sub-arachnoid area as a result of being up and around between the 13th 
and 18th? June 1962? A. Yes, it is possible. 

THE DEPUTY COMMISSIONER: Is it probable, medically? 

THE WITNESS: That'sa difficult one, Mr. Commissioner, 

MR. GEREL: Well, then, take your time, Dr. Sullivan, I would 
like to have the answer. | 

THE WITNESS: Well, you know, being an internist rather than a 
neurosurgeon, I'd yield that to a neurosurgeon. It is better for them to 
answer that. 

BY MR. GEREL: 

Q. The vascular system -- and lam not teaching your medicine -- 
is the system that provides blood to various parts of the body, the brain 
as wellas the toes. Is that right? A. That's right. 

Q. Isn't it a fact that when the body is active blood is coursing 
through the body more actively than when the body is at rest? Isn't that 
correct? <A. Yes, that is true. 

Q. Anda man at work, any kind of work involving the use of his 
body, is propelling that blood through his stream faster than if he were 
at rest. Isn't that correct? A. That's true. 


Q. And a leaking aneurysm anywhere in that system would feel 


the pressure of faster moving blood in its area, would it not? A. Not 


necessarily. If Dr. Gallagher described that to you, as you describe an 
aneurysm, if the hole is sealed off you are not going to do that; but I 
want to call to your attention -- you brought up and laid a premise that 
to me is wrong in a sense that bloodis surgingthrough more in activity. 
Well, that's good for some things. 

Q. Is it goodfor ananeurysm? A. If the aneurysm is sealed off, 
it won't hurt it. They're liable to have a thrombus. 

Q. We are not talking about a thrombus, Doctor. We are talking 
about a leak. A. It's the thrombosis outside the leak that stops the leak. 
It is a blood clot, It's right on the wall, That is what seals it off to stop 
it. 
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Q. On the outside of the blood vessel? A. Yes, it's outside the 
aneurysm, which is the outer wall of a plood vessel. 

Q. It's on the outer surface of the blood vessel? A. That's right. 

Q. Now you are saying that the fast movement of blood inside the 
vessel would promote -- what? A. Wouldn't promote anything. 

Q. Wouldn't avoid thrombosis in the vessel? A. If you hada 
thrombosis in an artery, any place, and it was in the vessel -- now, Dr. 
Gallagher assumed this was on the outside, He didn't see a thrombosis. 
He assumed it was on the posterior -- I don't remember the post- mortem. 
It must have been on the other side of the aneurysm, leaked into the sub- 
stance of the brain and that is why it didn't keep bleeding more and faster 
and that's why many of these are unconscious from the minute they hit. 
Some of them are dead that way when they rupture. 

Q. Doctor, ‘you've lost me somewhere. Let me come back to one 
point. You say if there had been a clotting around the aneurysm, then 
the activity of the man would not have made any difference; is that right? 
A. If it was adequately sealed off. 

Q. Do you know whether it was adequately sealed off or not? 

A. According to Dr. Gallagher's testimony? 

Q. Not from his testimony. Do you know from your own evalua- 
tion of the reports, assuming you were not here today, listening to Dr. 
Gallagher? You have evaluated the reports; you have read the hospital 
records. A. Well, if you will allow me to look at the autopsy report, I 
think I can answer your question. 

Q. You have already examined the autopsy report? A. Oh, yes, 


I have read it, I read a whole article there. I think I can quote to you 


from the autopsy report. 
THE DEPUTY COMMISSIONER: Let the record show that the wit- 
ness is looking at Respondent's Exhibit A. 
Off the record. 
(Discussion off the record.) 
THE DEPUTY COMMISSIONER: On the record. 
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MR, GEREL: What is your answer, Dr, Sullivan? 

THE WITNESS: The answer would be there was some evidence of 
a clot on the outside of the aneurysm. The report did show that. 

BY MR. GEREL: 

Q. Hemorrhaging reveals to you the existence of a clot, the fact 
that there was hemorrhaging? Isn't that what you read? A. There is 
some hemorrhaging around the external aspects of the aneurysm. 

Q. Now, what does that mean? A, Just what it says. 

Q. What is hemorrhaging, Dr. Sullivan? A. That's a clot, blood 
clot. A thrombosis. When a clot fixes against a particle of that kind, 
well -- it's a blood clot, sealing over. It's like a plug. 

Q. It has to leak before it clots, doesn't it? A. That's right, 
absolutely. 

Q. Now, this clot, as you interpret hemorrhaging, was ‘found at 
the autopsy? <A. Yes. 


Q. All right, now I ask you whether there was any evidence that 


there had been a clot on the 16th of June? A. Dr. Gallagher's testi- 


mony was to that effect. 


Q. Iam just talking about the records that you have. A, Idon’t 
remember the details. 

MR. GEREL: I have no further questions. 

* * * * 
DR. HUGO V. RIZZOLI 
was called as a witness for and on behalf of the respondents, and having 
been duly sworn, had the witness stand, and upon examination, testified 
as follows: . 
DIRECT EXAMINATION 
* * * * * 

THE DEPUTY COMMISSIONER: Let the record show that Dr. 
Rizzoli has appeared before me in many former hearings and is known 
to me to be a specialist in neurosurgery. 

All right, Mr. Donnelly. 
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Q. Dr. Rizzoli, have you at my request examined the hospital rec- 
ords of one John R. Howell, the autopsy records, and article written by 


Dr. Gallagher in the Journal of the American Medical Association, con- 


cerning treatment of Mr. Howell and history contained there? Have you 
examined those, Doctor, at my request? 

THE DEPUTY COMMISSIONER: When you pose a question to the 
medical witnesses, why don't you refer succinctly to Respondent's Ex- 
hibit A, B, and C? Those are the Respondent's exhibits -- A, B, and C, 
Mr. Donnelly. 

MR. DONNELLY: Yes. 

THE DEPUTY COMMISSIONER: All right, proceed, Doctor. 

THE WITNESS: Yes; I didn't read the article thoroughly because 
I heard Dr. Gallagher give the paper at a meeting. 

MR, DONNELLY: That is, the AMA article? 

THE WITNESS: Yes. 

MR. DONNELLY: All right, now, Doctor, in addition -- 

THE DEPUTY COMMISSIONER: Did you also review the hospital 
record, Doctor ? 

THE WITNESS: I did. 

THE DEPUTY COMMISSIONER: All right. 

BY MR. DONNELLY: 

Q. In addition to the fact, Doctor, the medical reports, laboratory 
reports, findings, and so forth contained in the hospital records and what 
we have just talked about, there has been the following testimony adduced 
at this case: 

Mrs. Howell, the wife of the decedent, testified that on June 13, her 
husband came home from work and at that time he appeared to be peaked 
or his complexion was sallow. He didn't look too good. There was no 
history given to the wife at that time that he had been suffering from any 

headache. At no time prior to June 13, did the decedent ever say 
to his wife or make complaints to his wife that his work was affecting 
him physically in any way. 
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The Howells had guests over that night. He did not appear to be 
talkative, He wasn't his old self, so to speak. Apparently he was not 
feeling well, 

Later on that evening they went to bed, in the bedroom. They were 
in the bedroom approximately ten minutes when Mr, Howell suddenly ex- 
perienced a popping sensation, so he told his wife, in his head. He ex- 
perienced a sudden headache. He was blinded by -- he couldn't see any 
light -- he was unable to sleep that night. 

* a * * * 

Q. Mrs. Howell further testified that back in February, on the 5th, 
I believe it was, of 1962, he had seen a doctor -- I believe a Dr. David 
Gordon. She did not realize this until sometime this year. 

* * * * * 

Q. Now, he saw this doctor apparently for a headache.’ He was not 

at that time employed by his present employer, the DuPont Carpet Serv- 


ices Company. Following this headache and this incident occurring at 


home on the 13th -- 
THE DEPUTY COMMISSIONER: There is no medical evidence in 
this record any doctor saw this man in February, 1962, for headache. 
There is no medical evidence -- 
MR. DONNELLY: She saw a doctor at that time and I believe the 
witness testified that he had a headache back at that time, I could be 
wrong. 
MR, GEREL: No, that is correct. 
MR, DONNELLY: All right. 
BY MR, DONNELLY: 

Q. Now, following the 13th, Mr. Howell did not work -- 

THE DEPUTY COMMISSIONER: Let's give the date, June 13, 1962. 
BY MR. DONNELLY: 

Q. -- June 13, 1962 -- Mr. Howell did not work on the 14th and 
15th of June. He returned to work on June 16 with a headache, but ap- 
parently not of such intensity as he had had previous days. The head- 
ache stayed with him throughout the day, He performed laboring work 
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on the 16th, involving laying carpet, lifting heavy carpet rolls. We can 
conclude -- the testimony is that the work was hard work. The work he 
did on June 13, 1962, was also hard work, 

Now, there has also been testimony in this case from the two wit- 
nesses, one being his employer and one being his co-worker, His em- 
ployer testified that prior to June 13, 1962, Mr. Howell had never com- 
plained to him of any physical difficulties, including headaches, whatso- 
ever. He had never made any complaints to him about his work causing 
any problems and that the first time he ever heard of Mr. Howell having 
a headache was when Mrs. Howell called him on June 14, 1962, and told 
him that he wouldn't be in. 

This witness also testified that the work performed by Mr. Howell 
on June 13 on some three or four jobs consisted of laying carpet, kicking 
carpet, and that is hard work. 

There was another witness who testified, and the substance of this 
man’s testimony was that he worked with Mr. Howell for about a month 
prior to June 13, 1962, just about every day, and during that period of 


time while working with him on these jobs of laying carpet, he did 


not hear Mr. Howell make any complaint whatsoever about his physical 
condition, nor did he complain of headaches and that on June 13, he work- 
ed with him all that day and that Mr. Howell made no complaint to him; 
that at the completion of the work day on June 13, Mr. Howell drove this 
witness, Mr. Sanford, home; and then Mr, Howell then proceeded on to 
his own home; that Mr. Howell, while they were in the car, leaving the 
place of employment, while he was driving this other witness home, did 
not complain and that his condition did not appear to be unusual. He 
looked normal as far as this witness was concerned; that thereafter, on 
June 14, this witness learned from Mrs. Howell that Mr. Howell had had 
a headache of severe intensity on the night of June 13, 1962, and that he 
was in touch with Mrs. Howell -- or Mr. Howell -- during the 14th and 
15th and during that time he ascertained from conversation with the two 
that Mr. Howell was still suffering from a headache; that he reported to 
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work with Mr. Howell on the 16th and they worked on a job at Costin's 
Restaurant, worked all day; that they drove to work together and Mr. 
Howell drove the car; that when Mr. Howell reported for work that day, 
he was complaining of a headache and that he complained all that day of 
headache and that he took aspirin during the day for headache; that at 
the end of the work day, Mr. Howell appeared to look the same as he did 
when he reported for work; that Mr, Howell made no unusual 
complaints -- did not complain of anything unusual occurring to him dur- 
ing that work day on Saturday, June 16th, and that on Monday, June 18, 
he saw Mr. Howell when he reported for work and Mr. Howell at that time 
appeared to be not looking as good as he did in the past and was, accord- 
ing to Mr. Howell, suffering more from his headache. 

Now, Doctor, having this testimony before you, assuming that it be 
so, and having had the benefit of reading and studying the hospital rec- 
ords and the autopsy records in this case, do you have any opinion as to 
whether or not the employment, specifically the employment on June 13, 
1962, had any relation, medical relationship, to the incident that occur- 
red on June 13 at approximately 11:00 or 11:30 p.m. when he sustained 
the snapping in the head which appeared to be the rupture of an aneurysm? 

Do you have any opinion, Doctor? A. Ido. 

Q. And what is your opinion and please state your reasons for giv- 
ing the opinion. 


* * * * * 


THE WITNESS: Well, it is my opinion that the patient's death, that 


the rupture of his aneurysm were not, in any way, related to his work, 
either by aggravation or by any trauma, It is my opinion that he had a 
congenital aneurysm which ruptured at 11:00 p.m. or thereabouts on the 
evening of the 13th of June, primarily because this is when his sudden 
headache and this typical -- this is typical of the rupture of an aneurysm, 
Secondly, I feel there is no real evidence that there was significant 
bleeding after that time. At the time of the spinal puncture, on the day 
he went to the hospital, which I think was the 18th, a Spinal puncture was 
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done and there was no evidence of fresh bleeding reported. I feel that 
the persistent headache he had, even though it varied in severity, was 
related to the blood and the chemicals derived from the blood in his 
spinal fluid, the irritating effect of these chemicals and that with the 
activity of getting up and walking around, his headache would tend to get 
worse, but I don't think there's any evidence in the history that he bled 
again. And for these reasons I don't feel that his work had any bearing 
on the initial rupture of this aneurysm or any subsequent aggravation of 
a previously ruptured aneurysm. 
BY MR, DONNELLY: 

Q. Doctor, in your opinion, as a neurosurgeon, is there any med- 
ical basis upon which a diagnosis of a ruptured aneurysm can be made 

upon facts consisting solely of the fact that someone appeared, 
returned home from work looking peaked and pale, and not feeling too 


good, and later that night, some hours later, there did actually occur a 


rupture; now, based solely on the facts of the appearance of the indi- 
vidual, is that sufficient medically to base an opinion that there had oc- 
curred leaking prior thereto? 

MR. GEREL: I object. 

THE DEPUTY COMMISSIONER: Overruled, 

THE WITNESS: In my opinion, that is not basis enough to believe 
that there was leaking prior to this, especially when you get a specific 
history of a sudden onset of headache, typical of well over 90 per cent 
of spontaneous ruptured aneurysms. 

BY MR, DONNELLY: 

Q. Doctor, what percentage of the ruptures medically that occur 
in these aneurysms are spontaneous? A. Well, we feel they are all 
spontaneous, although statistically they have to occur at some time of 
the day and if they are going to occur at nine o'clock in the morning, 
while you are shaving, if you get up that late, we can't assume that shav- 
ing caused the rupture of the aneurysm. 

They have to occur at some time of the day. Now, they might occur 
when somebody is having a bowel movement because of the straining that 
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might take place. There is some question as to whether this type of 

straining could cause an aneurysm to rupture. Certainly if it could, 
the aneurysm is not -- well, it's going to rupture within an hour or two, 
anyway -- I mean if the walls had become so delicate and thin that that 
type of effort would cause an aneurysm to rupture. 

Now, the idea is that when you strain at stools, you increase the 
venous pressure in the head and that with the release of this venous pres- 
sure there is a negative pressure which causes the aneurysm to rupture, 
but this may be no factor at all. It is just that people do spend part of the 
day in the bathroom and a certain number of them will have their aneu- 
rysm rupture while there in the bathroom having a bowel movement, 
Some will have their aneurysm rupture while having intercourse. Some 
will have the aneurysm rupture while they are asleep, in bed. While we 
know that some aneurysms have ruptured during acts of intercourse or 
while having a bowel movement or lifting something heavy, I would say 


that in individuals who do heavy work, who have a ruptured aneurysm, I 


have rarely seen them, almost never seen them rupture at the time when 


they were at work; so that I feel that the factor of heavy work is not a 
significant one in the rupture of an aneurysm. 

Now, if this man had had a sudden headache which is consistent 
with the rupture of an aneurysm, at the time he was lifting a heavy roll 
of carpet, I think then you would have to give him the benefit of the doubt 
and say this happened as he was making this effort. And even though it 

is probable that it would have ruptured an hour or two later, any- 
way, it probably resulted in the rupture of this aneurysm an hour or two 
earlier. 

And with that kind of evidence, I would have to say that: I would feel 
it was connected, but without a specific history of that type and witha 
specific history that is typical and consistent with the rupture of an aneu- 
rysm at the instant that he had those symptoms, I can see no relationship 


between the rupture of his aneurysm and his work. 


* * * * 
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CROSS EXAMINATION 
BY MR, GEREL: 
* * * * * 

Q. Is it your impression, Doctor, that the only bleeding that oc- 
curred in this man occurred on the night of June 13? A. In my opinion 
that is when the significant bleeding occurred, and in my opinion he had 
no subsequent bleeding of any great degree. 

Q. Of any great degree? A. Of any significant degree. 

Q. Did he have any bleeding, in your opinion, at all, after the 13th 
ofJune? A. He may have oozed a cc. or two, but he did not have a sig- 

nificant amount of bleeding after the 13th of June, in my opinion, 

Q. Well, you have already stated that, Dr. Rizzoli. Iam trying to 
understand what "significant" means. Anything over a cc, or two would 
be significant? A. Well, I mean he didn't bleed any significant amount 
of blood. 

Q. Well, that, of course, is what we are talking about, A, And I 


am saying that above a cc. or two would be significant. 

Q. How much bleeding do you think occurred on the 13th? A. Well, 
I think he probably bled a good 25 cc. of blood, possibly more, 

Q. At least 25 cc.? A. Yes. 

Q. And between then and his admission into the hospital and the 


making of this lumbar puncture, he did not have certainly over two addi- 
tional cc.'s? Is that your testimony? A. Well, in my opinion he did not 
bleed significantly. You asked me what is "significant" and I said I think 
if he had bled more than one or two cc., the history and findings in the 
fluid would be different. 

Q. Now, Doctor, 25 cc. would of course be enough to give this man 
the blinding headache which he had, would it not? <A. I think so. 

* * * * * 

Q. Doctor, the bleeding of the 25 cc. or more, would this normally 
immobilize a person? A. It causes a significant headache. 

Q. What other symptoms? A. Stiff neck. It would cause various 


neurological deficits but it doesn't have to. It could cause unconsciousness. 
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Q. Now, in this man's case, Mr. Howell, other than the headache 
and the temporary loss of vision which in the original notes of Dr. Gal- 
lagher appeared to be seconds and not minutes -- somewhere along the 
line, these things get altered -- but if the only symptoms in the record 
are the headache and this temporary blindness, do you think 25 cc. or 
greater would produce no other symptoms than this? <A, Well, 25 cc. 
doesn't -- it depends on how fast it comes out and to -- 

Q. Comes out fastest, doesn't it, during the rupture? <A. Yes, 
but I mean if the pressure effect or if the outflow of blood from the aneu- 
rysm meets some resistance from surrounding brain, so that it acts as 

a tampon, from then on. Say that the initial 10 cc. comes out with 
a great deal of force and very rapidly, and the remaining 15 cc. oozes 


out over a period of an hour or two, until the pressure from this bleeding 


causes the aneurysm to stop bleeding. Then the symptoms, the neuro- 


logical symptoms are much less. 

It is not only the question of the volume of blood that comes out; 
it is the rapidity with which it comes out. It is the location of the rupture 
with respect to surrounding nerves. It has to do with the stress that this 
rupture causes on his vascular tree. He may respond to this rupture by 
-- nature may respond in an attempt to cut down the bleeding by terrific 
spasm of the vessels -- 

Q. Manifested how, Dr. Rizzoli? A. Manifested by squeezing 
down in the vessel, a spasm in the vessel. 

Q. How would he react symptomatically? A. Well, then he might 
get complete or partial paralysis on one side, There are many factors 
beside the bleeding that enter into the neurological picture, I mean it 
isn't entirely the function of the volume of blood that comes out. 

Q. Taking into account the precise location of this man's aneurysm 
-- of course, you are familiar with that? A. Yes, more or ‘less. 

Q. More or less? A. Well, I don’t exactly remember millimeter 
by millimeter where it is -- 


(The witness examined a document.) 
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As a matter of fact, you know, I think there would be some differ- 
ence of opinion between two men who visualize this aneurysm in surgery, 
as to which vessel iit came off of -- but Iam familiar with it. 

Q. Would the operating surgeon be in a better position to know that, 
Dr. Rizzoli? A. Well, I don't think -- theoretically, he should, yes. 

* * * * * 

189 Q. Three cc. of blood, Doctor, would appear how soon in a lumbar 
puncture? A. I think you could detect it in ten minutes. 

Q. And it would be detected as bright red in the spinal column? 

A. No, it would be detected as pale pink fluid. 

Q. How soon would 3 cc. assume the coloration of xanthochroma ? 
A. Oh, I think three or four days. 

* * * * * 

191 MR, GEREL: Well, all right, he had it apparently at 11:00 or 11:30 
p.m., Doctor. You indicated over a period of time what did not come out 
right away oozed out, so we are somewhere in the neighborhood of mid- 
night of the 14th. 

THE WITNESS: Yes, well, I think that is very possible; not unlikely. 

BY MR, GEREL: 

Q. What kind of work does this man do, do youknow? A. I under- 

stand he does heavy work, laying carpet. 


* bad * * * 


192- Q. Okay. Good. If you had a patient with an aneurysm and you 
193 


knew he had 25 cc. of bleeding, would you have returned him to this kind 
of work within two days? A. No, Sir. 

Q. Why? A. Well, because I would be thinking about finding out 
where the aneurysm is, whether surgery was the answer for him, and 
when I should do the surgery and how I should do the surgery. 

Q. Well, assuming that you were doing that, anyway, and while you 
were in the process of thinking about it, would you have sent him back to 
do an eight-hour tour of duty? A. No, because this could bleed again at 
any time, and I would be considered negligent if | knowing that an aneu- 
rysm had bled, would allow him to return to work that shortly after the 
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first bleed without either giving him a long period of rest to heal this 
thing up solidly, as one would expect, or go in and do something 
about it surgically. ; 

Q. You do not think, then, that it would heal solidly as one would 
expect, by the 16th, do you, Doctor? A. Well, I would feel that the wall 
of the aneurysm had sealed off and that there was no further bleeding, 
but that does not mean that it couldn't bleed again in a period of time. 

Q. When this man had the violent headache on the 18th -- we have 
testimony to that effect -- what is your explanation, Doctor, of why he 
on the 18th was so much more ill than he was on the 16th? A. Well, 
with the irritating effect of this breakdown of products of blood in the 
spinal fluid, you get changes in the irritative effect of the fluid on the 
brain; also, his activities of going to work on the 16th would tend to and 
possibly the activities that he pursued on the 17th and the morning of the 
18th may have increased the headache. Any headache, either a spinal 
puncture headache or headache from the sub-arachnoid -- increases with 
activity. This does not necessarily mean that there was bleeding. 

Q. If I understand correctly, Doctor, the only basis, then, on which 
you say there was no fresh bleeding after the 13th, is the absence of ref- 
erence to that in Dr. Mayle's one note of June 19? Is that correct? 

A. And clinical course -- his clinical course until that time. 

Q. The complaints, then, on the 16th, on a number of occasions, 
that the headache was very severe would have no special significance? 
A. No, this would be expected. If this had not happened on the 16th with 
the bleeding on the 13th, there is something wrong with the history, ina 


man who becomes active and gets out of bed. 


* * * * * 


Q. Well, I understand that, Doctor. Do you think the work on the 
13th played no possible role -- well, let me take you back for one month, 
Doctor, We know he had this kind of hemorrhage on the 13th. Would you 


say that, beginning 30 days before, then, and up to the 13th, the work that 
this man did had no effect whatsoever on the situation? On the thickness 
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of that wall or the stretching of it or a change in the size of the aneurysm? 
A. I would say it had no significant effect on it. I would say that if this 
man had taken the month off entirely and laid around the house, that this 
aneurysm would have ruptured, maybe not on the night of the 13th, pos- 
sibly sooner or possibly later. It would depend on many factors: his 
fluid intake, the volume of blood -- in my opinion, if this man had not 
worked for a month prior to the rupture of this aneurysm, it would have 
ruptured, 

* * * * * 

THE WITNESS: If I had seen him on the night of the 13th and I had 
become convinced that he might have or did have a sub-arachnoid hemor- 
rhage due to an intracranial aneurysm, I would have hospitalized him and 
within a day or so would have done a spinal puncture and I would have 
kept him in bed during this time and within four or five or six days, I 
would have done an arteriogram and then I would have considered the 
advisability of surgery. 

BY MR, GEREL: 
Q. You definitely would not have returned him to work? This much 


we can agree on, can't we? A. No, as a doctor treating somebody with 


a ruptured aneurysm, I would not return him to work if I knew he hada 
ruptured aneurysm. 

Q. And knowing what this man's work was, is it your testimony 
that eight hours of what he was doing, including the lifting of carpeting, 
described by one of the witnesses as heavy carpeting, or a section of it, 

sufficiently heavy so that men would have to lock arms to bear the 
weight of the carpet, that it had no effect -- A. It apparently had no 
effect on this man, Remember, this man did not die of another rupture 
of his aneurysm. 

Q. We know that. A. At work that day, nor did he die that night 
from an obvious re-rupture of his aneurysm. This man at the time he 
went to the hospital was not particularly worse than he was the morning 
after he bled the first time, initially, on the 13th of June. He was having 
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headache, he was not comatose, he was not particularly paralyzed. There 
was nothing to indicate that anything serious had happened in the interim. 

I mean, in spite of your suggestions that this work may have made 
him worse, the facts arethat he is not worse. 

Q. Dr. Rizzoli, one of the witnesses who worked very closely with 
this man, contrary to your understanding that he was no different on the 
18th than he had been before, testified that he noticed on the morning of 
the 18th that this man was quite ill, 

* * * * * 

THE WITNESS: Yes, I understood that this man was able to func- 
tion and walk, I realized from the standpoint of headache and feeling ill 
and probably nauseated and feeling like the very devil, he was sick; but 
what I'm getting at is that these are symptoms that one has when they 
have blood or the end results of blood in the spinal fluid, especially when 
they're active. But this does not materially change the neurological pic- 
ture, They have not suddenly become comatose, they've not had a sudden 
change in the neurological function. 

* * bd * 
COLONEL GEORGE J, HAYES 
was called as a witness for and on behalf of the respondents, and having 
been duly sworn, had the witness stand, and upon examination, testified 
as follows: 
DIRECT EXAMINATION 

THE DEPUTY COMMISSIONER: Give the reporter your full name 
and address, 

THE WITNESS: George Joseph Hayes, 6932 Fifteenth Street, North- 
west, Washington 12, D. C. 

BY MR. DONNELLY: 

Q. Doctor, are you licensed to practice medicine, and, if so, in 

what state? A, Maryland and Massachusetts. 


Q. Doctor, are you in a specialty in a field of medicine? A. Iam 


a neurosurgeon certified by the American Board of Neurological Surgery. 
Q. When were you certified? A. In 1952, 


70 


Q. How are you employed at the present time, sir? A, Iam em- 


ployed as a neurosurgeon with the United States Army. 

Q. You are stationed where? A. Walter Reed Hospital. 

Q. And you have the rank of Colonel; is that correct? A. That 
is correct. 

Q. What is your position? A. Iam the Chief of Neurosurgical 
Service at Walter Reed. 

Q. Doctor, do you have any specialty within the field of neuro- 
surgery or any particular experience in that field? A. I don't know 
what you call a specialty. Ihavea particular field of interest in the 
field of neurosurgery and that is the vascular problems of intracranial 
and related surgery. This includes aneurysms, arterioanomalies, and 
carotid fistulas, primarily. 

Q. Doctor, have you done any research in this particular field? 
A, Thave. 

Q. Have you written any papers or books in this field? A. Ihave 
written no books. I have written few papers because I feel preliminary 
publication of some material is only misleading. 

Q. Doctor, forgetting modesty, now, are you considered an author- 
ity in the field of aneurysms? A. Well, Iam by some people. 

Q. How many operations have you performed on aneurysms ? 

A. Ihave performed personally or directed the members of my staff in 
approximately somewhere between 375 and 400 operations on aneurysms. 

Q. How much research time have you done in this field, Doctor ? 
A. You mean absolute laboratory work? Very little because the labora- 

tory is not in a place where one can do the research work on this 
problem well enough. My primary field of research has been in clinical 
research, the evaluation of the problem in surgical procedures, devising 
new procedures, or evaluating procedures suggested by others. 

We have taken some of this material, these types of things to the 
laboratory, but that has not been the preponderant -- 

THE DEPUTY COMMISSIONER: What medical schools are you a 
graduate of, Doctor? 
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THE WITNESS; Johns Hopkins. 
* * * 
BY MR, DONNELLY: 

Q. You have examined all the medical records mentioned in this 
case, so far, Doctor, and you have heard the hypothetical question that 
I posed to Dr. Rizzoli? Now, Doctor, the question I have is this: Do 
you have any opinion as to whether or not there is any causal relation- 
ship between the rupture of the aneurysm suffered by Mr. Howell on the 


night of June 13, and his employment prior thereto? 

THE DEPUTY COMMISSIONER: Let the record show that this 
witness is being asked a question which encompasses the question posed 
by Mr. Donnelly to Dr. Rizzoli, which includes a set of assumed facts, 
which Mr. Donnelly has allegedly stated to Dr, Rizzoli, with his pre- 
sumed findings of fact produced at this hearing, and that Dr. Hayes was 
in this room when Dr, Rizzoli was given that set of facts which Mr. Don- 


nelly has told Dr. Rizzoli, which now is part of Dr. Hayes' premise for 
answering, to be what he, Mr. Donnelly, believes to be the evidence in 
this record. 

MR, DONNELLY: That is correct, 

THE WITNESS: I do. 

THE DEPUTY COMMISSIONER: You were here, were you not? 

THE WITNESS: I was here. | 

THE DEPUTY COMMISSIONER: You may answer. 

THE WITNESS: I do have an opinion. 

BY MR, DONNELLY: 

Q. Will you give us your opinion and, more importantly after that, 
your reasons and mechanics you used in arriving at that opinion? A, I 
do not believe there was any causal relationship between the employment 
and its associated activities of Mr. Howell and the bleeding of his aneu- 
rysm on or about 11:30 p.m. 13 June 1962. | 

THE DEPUTY COMMISSIONER: Which resulted in his: death on 
June 29, 1962? Is this going to include that opinion? 

THE WITNESS: Yes, that is correct. 
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THE DEPUTY COMMISSIONER: All right. 

THE WITNESS: I would say that these are from 13 June to 29 June 
as a unit problem. 

THE DEPUTY COMMISSIONER: Proceed, Doctor. 

THE WITNESS: I think I have to lay down a couple of premises. 
I have gone to the trouble to review a number of our cases -- not all of 
them because this was impracticable, but to take a set of 50 of them and 
review them, just the recent ones, to go back over our material; and I 
would like to make it clear to the group and to you, Mr. Commissioner, 
that this review was non-selective but also not as complete as I would 
like to have had it be, and also based upon my memory of other cases, 

reviewing that memory, I was able to pull out only a coincidental 
relationship between physical activity and the time of rupture of an aneu- 
rysm, with the exception of one clear-cut area and that was in intercourse, 
where we seem to have a little higher incidence than one would expect co- 
incidentally. 

There are physiciological reasons why that should happen, 

Other than that, the incidence appeared coincidental. And the clos- 
est I could come to relating serious physical activity to the time of a 
blow-out remotely removed was about a time of a half-hour or So. This 
happened to be a physician who had been shoveling snow. In consequence, 


I cannot feel that the physical exertion separated in time by, in this case 


it would be somewhere in the neighborhood of six to possibly seven hours 
-- I could not see how this could be causally related. 
BY MR. DONNELLY: 

Q. Doctor, you have heard the testimony about the activities of 
Mr. Howell on June 16, 1962, while he was working that day. You also, 
of course, had the benefit of having heard the hypothetical question on 
the evidence and having read the hospital records in this case. Now, 
Doctor, the question is this: In view of all the clinical evidence, and the 
other evidence that you are considering here, did the activities of Mr. 

Howell have any significance insofar as the end result was con- 
cerned in this case? A. If, in this material I have reviewed, I have 
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all the evidence that there is, I cannot see anything but the natural pro- 
gression of the situation from the time of the original bleed on 13 June 
1962 until the time he entered the hospital. I find no evidence of a new 
bleed in that period of time. 

* * * * * 

THE DEPUTY COMMISSIONER: Doctor, no one has asked any 
physician this: I have been waiting for them to ask -- why did this man 
have this incident at 11:00 p.m. on June 13, 1962? What caused him to 
have this, if he had a bleeding or ruptured aneurysm? What caused him 
to have that? 

THE WITNESS: At that time, the pressure relationship within the 
aneurysm was such that the restraining effect of the wall of the aneurysm 
was less than the pressure within the aneurysm; and at that time, it let go. 

THE DEPUTY COMMISSIONER: What caused it to happen at that 


time? 
THE WITNESS: We have no evidence that any specific thing caused 


it at that time, and this is exactly what I was trying to say earlier: That 
when an aneurysm has come to the end of the road, such as the tire that 
blows out, when that rubber is stretched the last little bit, it blows; and 
it will do it while the car is sitting still or at motion. There is a time 
when the mechanics are finished. 

THE DEPUTY COMMISSIONER: Medically speaking, Dr. Hayes, 
assuming that Mr. Howell had a pre-existing or a congenital aneurysm 
which was symptom-free, did the work that he performed on June 13, 
1962, have anything at all to do with the production of this ruptured aneu- 
rysm or this leaking at 11:00 p.m, on June 13, 1962? 

THE WITNESS: I do not think so, sir. 

* * * bd 
CROSS EXAMINATION 
BY MR, GEREL: 
* * * * * 
217 Q. Dr. Hayes, apparently an aneurysm is a function of pressure, 


isn't that correct? Ithink you indicated when the pressure of the 
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restraining wall is less than the pressure of the force within the vessel, 


you have a rupture of the aneurysm? Isn't thatso? A. Well, it's pres- 


sure and elasticity and strength of the restraining wall, 

Q. Yes, and the pressure that is being built up within the aneurysm 
is a function of the vascular system? A, That's an awful general state- 
ment, 

Q. Right. And certain things, we know, create increased pres- 
sure as, for example, you have indicated by your research, sexual inter- 
course is one of those that you are inclined to feel has a definite relation- 

ship to aneurysm because, I assume, of increased blood pressure. 
Is this not correct? A. The basic research in this field regarding in- 
creased blood pressure was not done by us, but by the group out at NIH. 
They found at the time of climax there was a marked rise in blood pres- 
sure. I have accepted their results because I trust their investigators. 

Q. Are there differing schools of belief regarding aneurysms, 
Doctor, in the field of neurosurgery? A. What aspect? 

Q. As to cause -- not cause, because I think there is general 
agreement, is there not, that they are congenital? A. There are dif- 
ferences there, too, 

Q. Oh, are there? Then tell us the differences. A. Basically 
there are three. There is causation of aneurysms: One is the failure 
of absorption of the primitive vascular attachment at approximately six 
to eight weeks of embryonic life, with residual weakness of the muscula- 
ture and elastic layers of vessels, or possibly even resistance of blood, 

There is a theory of muscular weakness at a vascular branching 
point. 

There is a sort of combination of these two things with a third 
factor superimposed of the deposition of arteriosclerotic material in the 
intima or elastica with consequent weakening of the wall of the vessel at 
one of these sites we have mentioned previously, because of the forma- 

tion of an eddy current due to the turbulence of the flow of blood 
around these points, and then there is the concept of pure atherosclerotic 
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aneurysm formation where, because of systemic disease, atherosclerotic 
blocks of deposit cause pain -- this Iam going to leave out because I 
don't think they particularly apply to the area you are interested in here 
-- the various infectious types of aneurysms. | 

Q. Doctor, are there differing schools as to what would cause an 
aneurysm to rupture at any given moment? A. I don't really under- 
stand that question. 

Q. Are there not different schools of belief in the field of neuro- 
surgery as to what causes a rupture of an aneurysm at any given moment ? 
A. Iam sure there are varying opinions. 

Q. Is there any school of belief that physical strain can cause the 
rupture of an aneurysm? A, That's interesting. Upon that is based the 
entire post-bleeding management of the intracranial aneurysms, accord- 
ing to the traditional management method. The individual bleeds; he goes 


into a dark room, the shades are pulled down, nobody is to speak to him, 


and this helps him somehow. 

To be perfectly frank, I stopped doing this some ten years ago or 
maybe even earlier, and I have seen no difference in the course of my 
patients between when we used to do this and when we stopped doing it. 

Q. I'msorry, Doctor -- I missed it. A. The comparison is this: 
Under a controlled situation where we know an individual has bled from 
an aneurysm, I do not restrict the patient's activities more than his 
clinical condition restricts him. If he is hemoplegic, obviously he can't 
do much; but if he is conscious and has full command of his faculties 
and limbs, I let him get up and walk. 

Q. And of course if he is able to go to work, you let him go to 
work? A, Of course not, because I have him in the hospital; Iam do- 
ing diagnostic studies; Iam preparing him for surgery. I can't have 
him going in and out of the hospital, going to work. 

Q. Dr. Hayes, I think my question -- and I say this respectfully -- 
remains unanswered. I ask you if there is a school of belief in neuro- 
surgery that physical strain can induce an aneurysm to rupture, apart 
from the study that you indicated at NIH? A. Yes. 
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Q. And are you familiar with that school and their thinking? 

A. You dignify it by calling ita "school." I will go along with your way 
of speech, though. 

Q. Are there any eminent neurosurgeons in that field, so believing? 

A. I would say so, yes. 

* * * * * 

Q. Who are some of the neurosurgeons who believe that physical 
strain in this area, Doctor, can induce an aneurysm to rupture? A. We 
have evidence that Dr. Gallagher does. I would say probably Dr. Fulcher 
does. Iam almost certain he does. Let's put it this way: I would be 
willing to say that the majority of neurosurgeons in this community feel 
this way. 

Q. That strain can induce an aneurysm to rupture? A, Yes, and 
I will go one step further, I will say that unusual circumstances, if they 
exist at the moment the patient becomes symptomatic, will cause me to 
say that I will give the benefit of the doubt to the fact that physical strain 
precipitated this. 

THE DEPUTY COMMISSIONER: Did it happen in this case? 

THE WITNESS: It did not. 

BY MR. GEREL: 

Q. Doctor, does that school of medicine which believes that strain 
can cause an aneurysm to rupture also believe that it does not have to be 
incidental intime? A. That I can't answer because I have not asked 
these people that. I can answer it with regard to one man, Dr. Gallagher, 
who apparently has testified in writing to this effect in this letter, and I 
am amazed at it if you want to know the truth. 


* * * * * 


Q. You indicated before, Doctor, that you did not understand the 


reasoning of this school that holds-- A. Wait a minute. You are shift- 
ing from a school to an individual and shifting from a school to written 
testimony in evidence. Now, when you come to this testimony in evidence, 


I feel free to comment. 


* 
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Q. All right, now do you believe that this school, Doctor, would 


hold that by his returning to this job on the 16th of June, after having 
sustained the rupture of the aneurysm on the 13th, could have worsened 
his condition to some extent? A. Yes, I think that it could. 

THE DEPUTY COMMISSIONER: Do you agree to that? | 

THE WITNESS: No, I don't because the evidence does not support 
the contention. 

THE DEPUTY COMMISSIONER: All right. 

* * * * 
BY MR, GEREL: 

Q. Do you agree, Dr. Hayes, that this man's bleeding on June 13 
was limited to about 25 cc.? A. Isat through the testimony that you 
and Dr. Rizzoli went through and I really don't want to become a party 
to applications of meaningless numbers, I think this man had a signifi- 
cant intracranial hemorrhage on 13 June. It made him sick, Ido not 
think he had any significant hemorrhage after that time. And I am not 
going to play numbers games with 1, 2, 3, and 25 cc. Ijust will not do 
it. It's not scientific and I can't support it by any evidence. 

Q. Could he have had some further leakage after the 13th of June ? 
A. No, sir, there's no evidence in the charts to support that this man 
ever had another bleeding -- no evidence in the operative note -- no evi- 
dence in the arteriogram note -- no evidence in the autopsy. I admit 
that's not very good evidence because the operation came in between, 
put there is no evidence there that there was another bleed. 

Q. When you talk of another bleed, you mean of the same propor- 
tion as the initial one? A. No, I mean another bleed, 

Q. Of any amount? A, Of any amount of active bleeding. Now, 
I have to define this for you, There is no question on the evidence that 
this man had an active episode of sub-arachnoid hemorrhage on 13 June 
1962 at approximately 11:00; the time could go from 10:30 to 11:00 to 
11:30, so we will say, for the sake of argument, 11:30 p.m, The evalua- 
tion by puncture, fluid, and the rest of it indicates he had one episode of 
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bleeding. He had blood breakdown products in his spinal fluid and as 


many red cells as one would expect after this irritated condition with 


free blood and the blood breakdown products there, with the shedding 
of blood cells from the meninges into the sub-arachnoid space. This 
is a normal reaction. You get the same sort of thing if you put air in 
there in the same amount you have indicated here in the chart. 

In consequence, I can find not one tittle nor jot of evidence that 
there is any reason to suspect that this man hada second bleed other 
than the one episode on 13 June 1962. And I looked for it. 


* * * * 


Washington, D. C. 
Colonial Building 

1156 15th Street, N.W. 
Washington 25, D. C. 
Friday, August 23, 1963 


Bf * * 
OLLIE M. HOWELL 
was recalled as a witness for and in behalf of the claimant and, having 
previously been duly sworn by the Deputy Commissioner, was 
examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR, GEREL: 
* * * a * 
Q. Mrs. Howell, were you home on the evening of June 16, Satur- 
day? A. Yes. 
Q. Were you there when your husband returned from work ? 
A. Yes. 
Q. Tell us, if you can, how he appeared to you? A, Well, he was 
-- the way he looked? 
Q. All right, tell us the way he looked. A. He looked real tired 
and -- well, he was still pale and -- 
Q. Did he -- Excuse me. A. When he came in he said he had 
that headache again. 
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THE DEPUTY COMMISSIONER: Are we re-covering ground, Mr. 
Gerel? Did Mrs. Howell testify to that on page 18 and page 23 of the 
original transcript, when he came home on June 16, 1962 he said every 
time he stooped over at the job, yanking or kicking, it felt like the top 
of his head was coming off, when I talked to him. 

And he said on June 16, 1962 he almost left work because his head 
hurt him, Iwas not home with him on June 17th, left the city. He 
looked real pale and looked washed out when he came home on June 16, 
1962. 


* * 


JOHN P, GALLAGHER 
was recalled as a witness for and on behalf of the claimant and, having 


previously been duly sworn by the Deputy Commissioner, was examined 
and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR, GEREL: 
* * * * * 

[Q.] Dr. Gallagher, when was the spinal tap done on Mr. Howell, 

do you know? 
* * * * * 

THE WITNESS: The first lumbar puncture was done on John R, 
Howell, on 6/19/62, the time of day not specified, but presumably some- 
time after 8 o'clock in the morning since it was performed by an outside 
attending neurologist, Dr. Francis Maylee, M-a-y-l-e-e. 

* * * * * 

Q. Dr. Gallagher, the spinal tap that was done on Mr. Howell, ac- 
cording to the hospital records, revealed xanthochromic spinal fluid, did 
it not? A. Yes. 

Q. Would you explain just how spinal fluid becomes xanthochromic? 
A. Iwould like to make a general statement regarding the behavior of 


fresh blood in the cerebrospinal fluid, 


* * * 
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THE WITNESS: It will disturb me to say some of these things, but 
they must be said in justice to this widow. 

It is common’ knowledge by every specialist, both medical and surgi- 
cal, in diseases of the nervous system that practically all the red blood 
cells in spinal fluid are absorbed within a 48-hour period. 

Now, I took the trouble to come here this morning to record specific 
authorities for this very widely held and very basic concept and I would 
like to use first of all a textbook written by Hugh Davson, D-a-v-s-o-n, 
entitled "The Physiology of The Occular and The Cerebrospinal Fluids," 
published in London, And Davson, as I recall, is an authority from Ox- 
ford. It's a very large textbook, runs about 400 or more pages. 

BY MR, GEREL: 

Q. Is it authoritative in this field, Doctor? A. Davson is so authori- 
tative that he had a very prominent part in a symposium written on the 
cerebrospinal fluid and conducted in this country a number of years ago 
and published by the Ciba, C-i-b-a, Foundation. 

Q. Excuse me. A. Andon page 156, Davson quoting himself stated 
that he believed that over 90 per cent of the red blood cells in spinal fluid 
disappeared within 48 hours, and in supporting his thesis stated that 
Dr. W. Sprong, S-p-r-o-n-g, writing in the Journal of Surgery, Gynecology 
and Obstetrics in 1944, Volume 58, page 705, conducted a well-controlled 

study in humans and dogs and found in his group that 98 per cent 
of all red blood cells had disappeared in 48 hours. 

As I pointed out about Davson, in supporting his own contention he 
quoted Sprong and again quoted Dr. J. M. Meredith, who was Professor of 
Neurologic Surgery at the University of Virginia and as I recall is now 
deceased, and Meredith writing in the Journal of Surgery, 1941, Volume 
9, page 524, conducted a clinical and experimental study and found that 
95.5 per cent of the red blood cells disappeared within 48 hours. 

I must remind the Commissioner about the significance of renewed 


illness in a man with spontaneous subarachnoid hemorrhage. The evidence 


clearly indicates that this man was on the road to improvement, so much 


so that he went back to work on the Saturday of the week he first became 
ill, and later on Saturday evening reported to his wife that his headache 
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had returned and I must tell you also that if a senior resident-in-training 
did not recognize the significance of a renewed headache in a patient 
with subarachnoid hemorrhage that I would advocate he be sacked, 

Q. Doctor, with this background, would you then explain for us the 
xanthochromic character of the spinal fluid determined on the 19th of 
June, no earlier, I would gather, than 8 a.m., although possibly later ? 

A. Xanthochromia arises from a disintegration of the red blood cells 
that are not -- that do not escape, are not absorbed from the cere- 
brospinal fluid during the initial 48-hour period. 

As I indicated before, somewhere between 95 and 90 per cent of 
all red blood cells disappear from the cerebrospinal fluid following 
the first hemorrhage. 

Now, the remaining blood cells that disintegrate and dissolve, to 
use the word, their pigment content, principally a substance called bilirubin, 
b-i-l-i-r-u-b-i-n, and biliverdin, b-i-l-i-v-e-r-d-i-n, escape from the 
red blood cells and diffuse through the spinal fluid to stain it ‘an orange 
or a yellow. . 

Now, then, normally following a second bleed the cerebrospinal 
fluid becomes clear by about the second day. This is alsoa well known, 
widely held and widely accepted and basic concept of the behavior of fresh 
blood of the cerebrospinal fluid, So that by the 6th day post-hemorrhage 
Mr. Howell's cerebrospinal fluid should have been almost water clear, 
did he not have a second hemorrhage. 

MR, DONNELLY: I object to the statement "the second hemorrhage." 
There is no evidence of second hemorrhage in the case. 

THE DEPUTY COMMISSIONER, Objection overruled. 

The record will speak for itself. 

BY MR, GEREL: 

Q. Do you believe, Dr. Gallagher, Mr. Howell had a second hemor- 
rhage? A. I don't think there's the faintest doubt. 

Q. When do you think that occurred? A. Probably Saturday night. 


Q. Asa result of what? A, As a result of the stress and strain 
that he put in that day at work. . 
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THE DEPUTY COMMISSIONER: What day was that, Dr. Gallagher? 

THE WITNESS: On Saturday. 

THE DEPUTY COMMISSIONER: June 16, 1962? 

THE WITNESS: Probably June 16, 1962, if the calendar is correct 
for Saturday of that date. 

THE DEPUTY COMMISSIONER: All right. 

BY MR. GEREL: 

Q. Dr. Gallagher, if Mr. Howell had a fresh bleed on Saturday, 
would you reconcile for us, if that can be done, the xanthochromic charac- 
ter of the tap of the 19th? A. Very easily done. 

If Mr. Howell did not have a second bleed, and let's examine this 
thesis for a moment, but only had a single bleed, then his cerebrospinal 
fluid should have been almost clear since the 19th approached the 7th day 
of illness. 

Q. You're counting then from the 13th, the first day? A. Yes. 

Q. Of illness? A. Yes. 


Now, if he had a second bleed, then the xanthochromic -- the fluid 
would stay xanthochromic from the presumed day of a possible second 


bleed of the 16th and this fluid would remain xanthochromic until the 
(counting) -- until 6/23/62. 

Q. Dr. Gallagher -- A. And, if he had another bleed a week after 
the first, it would add another week to the period of his retaining xantho- 
chromic fluid, 

Q. If I understand your testimony, Dr. Gallagher, I'm not trying to 
repeat it, but I want to be sure that I understand as it represents some 
technical aspect, somewhere between 95 or 98 per cent of red blood cells 
are re-absorbed by the body from the spinal fluid after hemorrhage with- 
in 48 hours? A. I'm willing to settle for 90 per cent. 

Q. All right. 

Now, if Mr. Howell had a second bleed on the 16th, then by the 18th, 
night of the 18th, your testimony is, is it Dr. Gallagher, that 90 per cent 
of the red blood cells would have been re-absorbed? A. It is my testimony. 
That's correct. 
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Q. And the remaining percentage of the red blood cells would have 


disintegrated to the point where the bilirubin and biliverdin would have 


penetrated the spinal fluid to have created the xanthochromic character ? 
A. Yes, and that fluid would contain no cells as a result of the bleed 
known to have occurred seven days before the spinal tap. 

Q. Dr. Gallagher, is there any other evidence of a laboratory or 
technical character which supports your opinion? A. Yes. 

Q. And what is that evidence? A. There is a report dated 6/23/62, 
of the first spinal fluid examination carried out on this man which shows 
that that fluid still contained 300 red blood cells and is incorporated in 
the record and the date of 6/23/62 apparently represents the date the 
report was sent out, but Iam not sure of this. 

Q. What is the significance of that finding in the laboratory? A. 
There is also another report dated 6/21/62, which shows that the fluid 
reported on that date contained 1,930 red blood cells, : 

Q. On the 22nd of June? A. 21st of June. 

Q. On the 21st of June, that would be eight days after the first 
bleed, is that correct? A. Well, I must re-orient you and re-orient 
myself, 

There are two reports of the cerebrospinal fluid contained in 
the chart of John Howell. The first one, dated 6/21/62, probably repre- 
sents the first spinal fluid submitted to the laboratory and probably rep- 
resents the spinal fluid received by them on 6/19/62. 

Q. And that showed the presence of -- A. A second spinal fluid 
report dated 6/23/62 must represent another spinal fluid specimen sub- 
mitted on this man sometime after 6/19/62. 

Q. Of course, this man had the spinal tap and had surgery after 
the 19th, did he not, Dr. Gallagher? A. The surgery which would con- 
taminate the cerebrospinal fluid with additional blood was performed 
on 6/28/62. 

Q. 6/28? A. Yes. 

Q. Doctor, if your theory is that most of, or the high percentage, 
90 per cent at least of the red blood cells disappear within 48 hours, 
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how would you account for the presence of red blood cells in the spinal 

fluid taken, you believe, in the tap on the 19th, if it was xanthochromic ? 

A. lIobject to your terminology in representing my previous statements 
as a theory -- 

Q. Excuse me. You're my witness, I'm certainly not trying to 
impeach you, Doctor. Idon't meanto, A. -- since I did my utmost to 
record these statements regarding the behavior of red blood cells as well 
known facts. 

Q. Yes. Well, I will strike the word "theory", and I will just state 
it as the generally held view in neuro-surgery. But in light of that, 
Doctor, how would you account for the presence of red blood cells in the 
spinal fluid taken in the tap on the 19th? A. The red blood cells first 
found in this man's cerebrospinal fluid following the first examination of 
the cerebrospinal fluid represented residual cells left over from the 
cells previously absorbed. 

Q. Dr. Gallagher, when the spinal tap was done, there was a 
determination of pressure in the spinal fluid, was there not? A. Yes. 

Q. Could you find the reference to it? A, When the spinal tap 


was performed on 6/19/62, and this represented the first spinal tap 


performed on this patient for this illness, the pressure was 300 milli- 
meters of water, which is double normal. 

Q. What would cause that kind of pressure? A. And additional 
hemorrhage, 

Q. Could the pressure on the 19th, as described in that laboratory 
report, have been what it was from the hemorrhage of the 13th? A. High- 
ly unlikely. 

Q@. The more probable explanation being what, Dr. Gallagher ? 

A. The more probable explanation being that he had a renewed hemor- 
rhage. 

As I have indicated to you earlier, by the seventh day almost all 
of the xanthochromia had disappeared, and there would be no reason 
for him to have a spinal fluid pressure of twice normal from the original 
hemorrhage. 
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Q. Would you normally expect a person with that kind of spinal 


fluid pressure and the xanthochromic character of the spinal fluid, 
both of these as they were determined on the 19th, to be able to return 
to work on the 16th, if they were present as a result of the hemorrhage 
on the 13th, Doctor? A. Not conceivably. 7 

Q. What does that, then, do to your opinion that this man had a 
fresh bleed on the 16th as a result of the fact that he worked that day? 
A. Ican see no clinical or background scientific, or references cited 
from known published authorities that would controvert the theory or the 
thesis that this man had a renewed bleed on the night he came home and 
told his wife that he "had that headache again," which was on the 16th of 
June 1962. | 

Q. Why do you assume, Dr. Gallagher, if you do, that his work 
had anything to do with that renewed bleed? A, Because of the stress 
and strain involved in the work performed by this man and admittedly 
hard work, : 

Q. There was testimony, Dr. Gallagher, by a co-worker that on 
that day, the 16th, Mr. Howell participated in the lifting of a heavy rug 
at the employer’s place of business putting it into the truck and then 
helping in moving it from the truck into the Costin's Restaurant where 
the work was being done, and that during the course of that day he had 
a substantial amount of kneeling and kicking of the carpet layer, a device 
with which you may be familiar. 

Would that description of the co-worker be consistent with your 
understanding of the work as sufficient to have induced the renewed 
bleeding? A. I would consider this frank evidence of hard, strainful 
labor. 

Q. Dr. Gallagher, finally, if a man admittedly hada rupture or a 
bleed of a blood vessel in the brain on the 13th, let's assume that it oc- 
curred for the first time at 11 o'clock on the 13th, Iam talking of course 
of June 13th of 1962, would you feel that such a person could safely re- 
turn to work on the 16th? A. Heavens no. 
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Q. And what would you expect to be the condition of the so- called 
clot around the original bleed on the 16th, so that what he did on that day 
would be significant? A. Again, I come back to relate basic concepts 
in reply to your question. The clot plugging the hole in an intracranial 
aneurysm is known by one and all to occupy a vulnerable position regard- 
ing its dislodgement within the first week after a leak, Therefore, 
patients with subarachnoid hemorrhage admitted to hospital are not per- 
mitted to use bed pans during the first week of the hemorrhage because 
we have had innumerable instances wherein patients using a bed pan 
within the first week after their leak have had a second fatal leak and 
died in bed. 

So, again, I would like to emphasize that Iam sure that any authority 
would agree and if necessary I can return a third time with cited refer- 
ences that this clot occupies a very vulnerable position in intracranial 
aneurysms. 

Q. And would kneeling and kicking and lifting of a heavy rug, carry- 
ing it from one place to another twice during the course of that day, oc- 
curring within 60 hours of the first bleed, would that -- Do you have an 
opinion as to whether that would within reasonable medical probability 

cause renewed leakage of a vulnerable clot? A. I don't think there's 


any reasonable question that this was causally related to a stress and 


strain involving his work on Saturday the 19th of June 1962. 


Q. Saturday of June was the 16th, Doctor. A. I'm sorry, on the 
16th. I'm talking about Saturday, of course. 

* * * * 
CROSS EXAMINATION 
BY MR. DONNELLY: 

Q. Doctor, will you agree that normal daily activity with the blood 
coursing through an artery and against an aneurysm in the artery will 
cause stretching of the aneurysm and cause it to break, just normal daily 
activity, over a period of time, will weaken the wall of the aneurysm and 
will cause it to break? 
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Do you agree with that? A. Yes, normal daily activity can some- 
times cause an aneurysm to leak. 7 

Q. Doctor, physical work, that is the use of the arm and back and 
so forth, physical work, in and of itself, doesn't always raise intracranial 
blood pressure, does it? A. No, of course not. 

Q. But the blood pressure within the brain can raise due to causes 
other than exertion. Isn't that a fact? A. Yes. There can be other 
causes for rising systemic blood pressure in the arteries or the vein. 

Q. And that in turn, of course, would put a little bit more strain 
upon that wall of that aneurysm? A, Definitely. 

Q. Right. 

In normal daily activity, we do experience certain things that do 

raise the blood pressure within the brain. 

Isn't that correct, sir? 

I have in mind such as straining at the stool, for example. 

A. Yes, this is thought to give rise to blood pressure, however, I must 
point out that the cardiac physiologists are very unclear on this point 
regarding activities that give rise to intraarterial blood pressure. 

Q. Sneezing, of course, will raise the blood pressure intracrani- 
ally, won't it? A. I don't know. 

Q. All right. 

One bends over and laces or unlaces a shoe, the blood pressure will 
rise intracranially, is that correct, Doctor? A, I don't know. 

Q. All right, : 

How about coughing? A. Coughing is supposed to produce what is 
known as a Valsalva maneuver and coughing and the use of enemas to de- 
liver large volumes of bowel material, stress and strain where the abdom- 
inal muscles are intermittently contracted all give rise toa phenomenon 
known as the Valsalva maneuver, and this maneuver results, first, ina 


momentary drop in blood pressure, followed later by a transient rise, 


Q. Now, doctor, you have mentioned this authority Davson, I be- 


lieve. 
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What is the date of that textbook that you are referring to, sir? 
A. It is Davson -- D-a-v -- 
Q. The date? A, -- S-o-n. 
~ And I did not record the date, but it is certainly not less than five 
years old and it's the most recently published authoritative textbook on 
the cerebrospinal fluid. I must emphasize, the most recently published. 

Q. Doctor, are there some authorities, that is, textbook authorities, 
on intracranial aneurysms? A. Yes. 

Q. Would you name some of them, please? A. There have been 
two outstanding textbooks written by American authors. One is Dr. 
Dandy from Johns Hopkins, which in many ways is now obsolete, and 
the second textbook written by Wallace Hamby, a very large textbook 
which dwells principally on his experiences with less than 75 cases of 
aneurysms, 

Q. Is Hamby an authority? A. I’m not sure. 

Q. Doctor, Iam going to read you something from Hamby; Intra- 

cranial Aneurysms, by Wallace Hamby, Professor of Neurological 


Surgery, the University of Buffalo, School of Medicine and Dentistry, 
Buffalo General Hospital, Buffalo, New York, 1952 edition, and ask you 


if you would agree with it. 


It concerns cerebral fluid findings. Iam reading from page 274 
of this book. 

He says: "Since the xanthochromia of the supernatant fluid is the 
result of hemolysis of blood cells, it would not be expected in the first 
sample, if taken only a few hours after the hemorrhage. It may be found 
as early as 12 hours after the onset and usually will be seen within 24 to 
48 hours. As hemolysis proceeds, the xanthochromia becomes more 
intense; then the fluid gradually returns to its normal, clear, colorless 
state in from 10 days to four weeks, an average of about three weeks, 
The speed with which the xanthochromia clears depends entirely upon 
the total amount of blood proteins that must be eliminated from the 
subarachnoid space.” 

Do you agree with that statement, Doctor? A. No, I completely 
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disagree with it, and so do most other cited authorities. 

Q. Do you agree with this, taken from the same page. 

"The blood content in the cerebrospinal fluid varies directly with 
the bleeding from the aneurysm, From the time hemorrhage ceases, 
the changes in the cerebrospinal fluid progress steadily toward normal. 

If during the course of the tendency to clear the fluid again shows 
fresh blood, this may be considered evidence of recurrence of hemor- 
rhage." 

Do you agree with that? A. The statement is too ambiguous to 
agree with it and I can amplify my answer, if you wish. 

MR. GEREL: Please do. 

Yes, Mr. Commissioner, may the witness amplify ? 

THE DEPUTY COMMISSIONER: There is no question before the 
Deputy Commissioner. The witness is being cross-examined. You may 
do it on redirect. 

Proceed, Mr. Donnelly. 

The doctor asked you a query, do you want to answer the doctor ? 

MR, GEREL: The doctor asked if he may amplify? 

BY MR, DONNELLY: 

Q. You may answer the question, Doctor. A. By reciting the 
quotation from Hamby that you did a moment ago, you used the term 
"cerebrospinal fluid" or "spinal fluid,"' it doesn't make an awful lot of 
difference, but I must point out to you that the protein content, the color, 
the number of red cells in the cerebrospinal fluid varies from what level 
it has been taken from. 

In other words, the spinal fluid at the base of the brain differs 
from the cerebrospinal fluid inside the ventricles and differs in turn 
from the spinal fluid recovered by lumbar puncture at the lower end of 
the spine, so that Dr, Hamby in making a broad, ambiguous statement like 
this, does not qualify what fluid he is talking about, 

Q. All right. 

Doctor, if the blood pressure following the first bleeding, which 


you have talked about earlier, the bleeding of June 13, raised the 
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cerebrospinal fluid to 300, would that indicate a fairly heavy bleeding? 
A. The blood pressure did not raise his spinal fluid pressure at all. 

Q. You don't know that? A. Yes, I do. 

Q. Iam talking about June 13th, if he had a heavy bleeding at 
that time, would his blood pressure raise following the bleeding? A. 
Yes, this could happen, 

Q. All right. 

And if his blood pressure was 300 -- I mean, not the blood pressure 
but the cerebrospinal fluid pressure was 300, what would that be indica- 
tive of? 

MR. GEREL: Mr. Commissioner, I would like -- 

THE WITNESS: Maybe -- 

MR. GEREL: Excuse me, Doctor. 

Mr. Commissioner, I would like to object to this, so that I can 
make this comment. 

I would like to know from Mr. Donnelly precisely what timing he 
is referring to when he says, the hemorrhage of the 13th increased the 
blood pressure to 300? Is he referring to the time of the tap or is he 
referring to the time right after the bleeding? 

MR, DONNELLY: I think the record speaks for itself. The hospital 
record from which'the doctor is testifying says that there was a cerebro- 
spinal pressure of 300. 

BY MR. DONNELLY: 

Q. Is that correct, Doctor? A. This is correct. 

Q. And you also indicated, under examination from Mr. Gerel, that 
it could be related to the first bleeding but it was not likely. 

Is that correct? A, That is my statement, 

Q. All right. 

But, if this pressure was related to the first bleeding, my question 
is this: 


Would that indicate a heavy bleeding following June 13, 1962, with 


that increase of blood pressure, 300. A. I think counselor means 


Spinal fluid pressure, 
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Q. Yes. A. You keep saying blood pressure. 

Q. I'msorry. A. I just don't know. 

Q. All right. 

Doctor, do you agree with this statement then that I have just read 
to you 2 moment ago from Hamby? It says: 

"The speed with which the xanthochromia clears depends entirely 
upon the total amount of blood proteins that must be eliminated from the 
subarachnoid space." 

Do you agree with that statement, sir? A, Will you repeat that 
statement? 

Q. "The speed with which the xanthochromia clears depends en- 
tirely upon the total amount of blood proteins that must be eliminated 
from the subarachnoid space." A. I don't know what his authority is 
for that statement. 

Q. Do you agree with it? A. Idon't know. Ijust -- I don't agree 
with it, and I don't disagree with it, because I don't know the validity of 


the statement, 


Q. Well, do you agree that Hamby is an authority on intracranial 


aneurysms ? 
* cd 
THE WITNESS: I don't know. 
BY MR, DONNELLY: 

Q. Let me read you something else here, Doctor, from Hamby and 
I will ask you if you agree with it or disagree with it. 

It's found at page 266 of his book under the heading "Activity and 
Trauma." 

It says: "At the onset of a sudden subarachnoid hemorrhage symp- 
toms dramatic to an onlooker occur with spectacular speed and conse- 
quences, If the victim happens to be engaged at the moment in any unusu- 
al activity, ‘cause and effect’ immediately seem reasonable." 

Do you agree with that statement? A. Yes, I do. 

Q. All right. 


Now, he further states: 
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"Richardson and Hyland found that the activity of the patient at 
the time of hemorrhage was of little importance in deter mining its 
onset or severity. The patients were at rest in bed, standing, or walk- 
ing in 78 per cent of the cases. Undue muscular exertion appeared to 
precipitate the onset in only about 18 per cent. They concluded that the 
rupture of the aneurysmal sac is usually a gradual process of stretching 


and hemorrhagic dissection, and in only a few cases is the tear 


completed by sudden increase in blood pressure due to violent muscular 
effort.” 


Do you agree with that? A. May I ask counsel a question? 


Q. I'm not answering questions, Doctor. 

The question is: Do you agree or disagree with that statement? 

THE DEPUTY COMMISSIONER: Do you want the question -- 

THE WITNESS: I want to question the counsel; since he is ques- 
tioning me, I would like to know what he is questioning me about. 

BY MR. DONNELLY: 

Q. Iam asking you, do you agree with that statement I have just 
read you from Hamby on intracranial aneurysms? A. I cannot agree or 
disagree with this statement because I don't know whether Richardson 
and Hyland are talking about re-bleeds or primary bleeds, and the same 
goes for Hamby's general statements regarding this, and I would be glad 
to answer on anything I can. 

Q. Let me read further, Doctor. 

‘An isolated incident was suspected as the precipitating factor in 
only 8 per cent in Magee's series. In 90 per cent there was no history 
of physical exertion and in 28 per cent of his patients, there was a special 
accent on rest, the patient being seized with the hemorrhage while in bed 
or ona chair. In his 50 cases of recurrence, more than two-thirds oc- 
curred while the patients were in bed or in a quiet hospital environment. 
Magee concluded, 'As between rest and effort, this series suggests that 
the former deserves a greater share of the blame," 

Do you agree with that statement, Doctor, taken in conjunction 
with the first paragraph I have just read you? A. Yes, if Iam permitted 
to amplify my answer. 
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THE DEPUTY COMMISSIONER: Proceed. 

THE WITNESS: In your recital of how the re-hemorrhages occurred, 
as you have just indicated from Dr. Hamby’'s book, it's perfectly ludicrous 
to assume that a man that had a subarachnoid hemorrhage would be any- 
where else but in bed and awaiting his second leak. 

Q. Doctor, continuing on he says: 

"Martland found that the development of aneurysms was not related 
to trauma but that rupture might be precipitated by trauma or by physical 
exertion, He emphasized that trauma was rarely the cause, the same 
catastrophe occurring in sleep. Exertions which cause moderate, 
temporary elevation of intracranial blood pressure, such as straining at 
stool, lacing a shoe, sexual intercourse, or sneezing were of more im- 
portance than major trauma. Wolf, Goodell and Wolff found that the 

majority of their patients were engaged in ordinary activity when 
the rupture took place. Excessive activity was rarely noted when the 
rupture took place." 


Do you agree with that as representing the view of neurosurgeons, 


generally of neurosurgeons? A, I would be glad to answer you, if lam 


permitted to amplify my answer. 

THE DEPUTY COMMISSIONER: Proceed, Doctor, 

THE WITNESS: I do agree with it, if they are basing their statis- 
tics solely on additional hemorrhages. I could be brought to agree with 
this. They do not specify, again, according to your statement, whether 
they are talking about primary hemorrhages or re-bleeds, 

BY MR, DONNELLY: 

Q. All right, Doctor. 

In answering the questions that I have just asked you and in read- 
ing from Hamby, let's assume -- let’s apply this reasoning to the first, 
the incident occurring on June 13, 1962 when this incident occurred, 

Do you agree with what was stated so far as primary bleed? 

A. No, I don't think I do, and I would like to amplify that statement. 

THE DEPUTY COMMISSIONER: Proceed, Doctor. 
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THE WITNESS: For the past 7 or 8 years every patient with 
subarachnoid hemorrhage that I have encountered I have taken the 
trouble to personally ask the patient or his relative what he was doing 
at the moment the headache struck him. 

I have seen to it, as much as I could get a reliable history as to 
what the individual was doing at the moment the headache struck him, 
and as far as I know, Since there is an absence of published reports, I 
am the only one who is currently doing it in this country. The reason 
for this is Dr. Krayenduhl, that’s K-r-a-y-e-n-d-u-h-l, who is the Dean 
of the Neurologic Surgeons of the European Continent is the only other 
individual who has taken the trouble to examine his patients with sub- 
arachnoid hemorrhage with this item in view; namely, what they were 
doing at the moment the hemorrhage came on. 

I have sought the literature repeatedly for such a reference and 
have been unable to find it, including the very extensive bibliography in 
the back of Hamby’s book, 

* * 
BY MR. DONNELLY: 

Q. Doctor, continuing on, following on the next paragraph, it 
states: 

"In a series composed of soldiers, Moritz and Zamcheck found 
that the tendency of rupture increased with age; some indications were 
noted that the vessels were more likely to rupture during violent activity 
than during sleep. It might be questioned whether the same ratio of acci- 
dents during violent activity is applicable to civilian life, since presum- 
ably a soldier spends a larger proportion of his total day engaged in 
more violent activity than does the civilian, There was no evidence that 
physical exertion predisposed to rupture of a congenital aneurysm but 
the inference was strong that these activities were dangerous to a per- 
son having a congenital defect in a cerebral vessel." 


I assume you agree with that statement. A. I disagree with it. 
Q. Oh. 
Further: 
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"In our series, also, the majority of patients were engaged in 
ordinary activities at the time of the onset of hemorrhage. A few 
were engaged in activities that might elevate their blood pressure, such 
as swinging a sledge-hammer at work, playful wrestling, coitus, polish- 

ing or washing the floor, carrying an outboard motor, and moving 
heavy furniture. More commonly the patient was at his usual work, 
driving a car, walking, sitting, standing, and in several instances was 
asleep. The patient's activity at the time of onset was not judged worthy 
of specific record in the majority of instances in this series, 

"From the data obtained in large series of cases, it appears that 
unless the rupture occurred while the patient was undergoing severe 
and unusual physical strain, considered to have the effect of increasing 
blood pressure severely, there is little justification for attributing these 
hemorrhages to any specific incident. It is much more likely that once 
the process of stretching and disintegration of the aneurys mal wall be- 
gins, the simple force of normal blood pressure is sufficient to cause a 
full-blown rupture." 

Would you agree with that statement, sir? A. There are many 
inaccuracies in that statement. 

Q. Allright. What inaccuracies, Doctor? A. Well, the first 
inaccuracy is to indicate that a soldier does hard work. 

Q. Allright. What else? A. The number of soldiers examined 

and their activities evaluated at the time were not quoted by this 


individual, The word "many" is a word I do not understand. 


* * * * * 


Q. Would you agree, Doctor, that on June 16th or June 17th, if 
your premise of the second bleeding is correct -- 
THE DEPUTY COMMISSIONER: 1962? 
MR, DONNELLY: Yes, sir. 
BY MR, DONNELLY: 
Q. That if there was in fact a second bleeding, that it could have 


occurred as a result of straining at the stool? A. Yes. 


Q. Or it could have occurred while he had -- let's say, bending 
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over and tying his shoe or untying it at night? A. Yes. 

Q. All right. It could have occurred while he was coughing ? 
A. Yes. 

Q. Sneezing? A. Yes. 

Q. It could have occurred on June 16th or the 17th while he was 
performing certain activities at home, moving furniture, doing anything 
at home? A. Yes. 

Q. And it could have also occurred at home on the 16th or the 17th 
while he was doing nothing? A. Yes, 

Q. Doctor, what evidence do you have -- not opinion -- What 
evidence do you have to support your statement there was bleeding in 
this case on the 16th? Evidence, not your opinion, sir? A. The state- 
ment by his wife given to me after I first met his wife that this man had 
complained of renewed headache Saturday night. 

Q. Just one minute, sir. Renewed headache Saturday 
night (writing). A. On June the 16th, 1962. 


Q. Allright, sir. What else? A. That is my principal evidence 
that he had a re-bleed. 
Q. Now, Doctor, if the evidence was in fact that he had complained 


of a persistent, unrelenting, unabated headache from June 13th right 

through to the 16th and the 17th, would that change your answer? Per- 
sistent, consistent, unabated, unrelenting headache during that entire 

period of time, would that change your answer? A, Would that change 

my answer regarding the question of what? 

Q. Doctor, lasked you a question as to what evidence you had to 
support your conclusion or opinion that a second bleeding had occurred, 
and you told me that was based upon a statement from the decedent's 
wife on June 16th that he had sustained a renewed headache on that day. 

My question is -- A, On the evening of that day, sir. 

Q. Yes, or whatever onthe 16th. A. Yes, sir, when he returned 
home from work, 

Q. I'm talking about June 16th, renewed bleeding. A. Yes, I'm 
alleging that his renewed bleeding occurred after he got home from work 
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on Saturday, June the 16th, 1962, because he complained, stated to his 
wife that that headache came back again. 

Q. All right. 

But, Doctor, if the facts were that he hada persistent, unrelent- 
ing headache, never abated from June 13th right up through the evening 
of the 16th, would that change your answer ? 

MR, GEREL: Mr. Commissioner, I -- 

THE WITNESS: Yes, it would. 

MR. GEREL: All right. Strike my comment. 


BY MR, DONNELLY: 


Q. And, Doctor, in your testimony, you have made certain state- 


ments in regard to clearing of the cerebrospinal fluid following a rupture, 
an aneurysm. I believe you have mentioned something like 7 days that 
you would expect itto clear, A. Yes. 

Q. My question is, sir, of course, you could not be mathematically 
certain in that regard, the time could very well be two weeks to take for 
it to clear, or ten days, or twelve days; isn't that correct, sir? A, I 
don't understand your question. 

Q. You have stated, as I recall, that the cerebrospinal fluid would 
clear in 7 days. A, Following a single bleed. 

Q. Yes, sir. 

Now, by the same token, the blood may not clear in -- the cerebro- 
spuial fluid may not clear in 10 days, 12 days; isn’t that possible? A. 
Highly unlikely. 

Q. But it could, depending on the severity of the rupture? A. Yes, 
if a thousand patients were examined, there might be a few, less than 30, 

that took 14 days or 21 days to absorb, 

Q. Doctor, at the time you first testified in this case, you did not 
state that there was a second bleeding which occurred on June 16th 
1962, did you, sir? A. I don't recall. 

Q. I think the record will speak for itself. 


* * * * 
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REDIRECT EXAMINA TION 
BY MR GEREL: 

Q. Dr. Gallagher, of the various causes which you agreed could 
play a part ina re-bleed, namely, coughing, sneezing, tying shoe laces, 
add to that list the work which this man was doing on Saturday as it 
had been previously described, the weight lifting, the bending and the 
kicking, which among them would you consider to be the most likely 
cause of renewed bleeding? A. I would consider that the most likely 
cause of renewed bleeding would be those incidents which were repetitive 
rather than isolated single incidents such as a single cough or a Single 
sneeze. 

Q. Doctor, assume as correct the statement of the co-worker that 
Mr. Howell had complained of headaches during the course of that Satur- 
day and that in fact he distinctly remembers Mr. Howell taking Empirin 

at lunch time and that several times during the course of that day 
Mr. Howell complained of headache, would that information, assuming 
it to be correct, be consistent or inconsistent with your view of what 
induced re-bleeding on the 16th? A, Well, it could be consistent with my 
view of what happened on the 16th of June 1962. 

Q. If Mr. Howell's first real physical exertion was the lifting 
of the heavy rug at the employer's place of business to place it onto a 
truck which was then to be taken to Costin's Restaurant and then he drove 
or was a rider with that truck to Costin's and then removed it from the 
truck so that he lifted it twice within a relatively short period of time, 


would those acts in your opinion be a reasonably probable cause of re- 


bleeding where a hemorrhage initially occurred somewhere about 50 or 
60 hours before then? A. No. 

Q. What in your opinion then would be the acts on the 16th that 
would have induced the re-bleeding? A. Well, interpreting your mean- 
ing of probable, meaning more than likely, it would -- 

Q. Reasonably probable. A. -- it would be my assumption that 
his method of laying the carpet, namely, working on his hands and knees 

and then sitting back and kicking this stretching object in front of 
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him would be more likely to give the re-bleed taken by itself than the 
two acts of lifting the heavy carpet, although that too, of course, could 
. do it. 

Q. Doctor, if the original bleed could be caused by the normal 
pounding and pulsations of the arterial system, would you expect that a 
re-bleed would require as much strain and stress as the original bleed? 
A. The re-bleed would demand much less strain and stress obviously 
than the strain and stress required to create an original bleed. 

Q. Doctor, how would you interpret the phrase "primary cerebral 
hemorrhage with secondary leakage into the subarachnoid space"? 

What does that mean? A, It's ambiguous. 

Q. "Primary cerebral hemorrhage with secondary leakage into 
the subarachnoid space"? A. It's an ambiguous statement and I can 
amplify it if you want me to. 

Q. What do you believe that would mean if Dr. Hamby used it? 

A. I don't know whether by cerebral he means primary intracerebral 


which means bleeding into the brain substance or, B, whether he means 


primary subarachnoid hemorrhage which is pericerebral, so he 
doesn't use a second qualifying adjective to state what he's talking about. 

Q. That phrase, Doctor, appears in the following paragraph on 
page 254. Dr. Hamby, I think, is with the Buffalo General Hospital? 

A. That's correct. 

Q. And he said: 

"In a study of the records of the Buffalo General Hospital" and 
refers to his own study "between 1929 and 1945 inclusive, 130 patients 
were found to have had spontaneous subarachnoid hemorrhage. This 
group resulted after exclusion of those cases of bleeding due to trauma, 
primary cerebral hemorrhage with secondary leakage into the subarach- 
noid space, bleeding brain tumors, and blood dyscrasis ".. A, Dyscrasia. 

Q. Dyscrasia. 

Would this to you, Doctor, suggest, or would it not suggest that 
Dr. Hamby excluded certain studies which the Buffalo General Hospital 
followed? 
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MR. DONNELLY: I think that's an unfair question, I object to it. 
How can Dr. Gallagher know what was going on in the mind of Dr. Hamby 


in making this text, documenting the textbook, documenting material 
like that? I object to it. 

THE DEPUTY COMMISSIONER: Overruled, you may answer it, 
Doctor. 

THE WITNESS: I think that logically the -- some of the statements 
made in this so-called quoted authority are so ambiguous that any expert 


would have to make all his answers with an explanation, as I have tried 
to do a half hour earlier. 

So that in this instance too Iam not sure of the exact identification 
of Hamby’s quoted: patients, nor do I think anybody can be. 

* * * ss 
BY MR, GEREL: 

Q. Doctor, in answer to certain of Mr. Donnelly's questions you 
had on at least two or three occasions indicated that you thought that 
some of these statements quoted to you were ambiguous. 

I'ask you, if you would, to read from the preface of Dr. Hamby 
just, if you would, the last paragraph appearing on the first page of the 
preface and the third from last paragraph of the second page of the 
preface (handing document to the witness). 

The last paragraph. A. The last paragraph of the preface indicated 
Roman numeral page vii of the textbook entitled Intracranial Aneurysms 
by Wallace B. Hamby states as follows: 

"Assembled amidst the turmoil of a busy surgical practice, this 
book may lack the finish and smoothness that might have resulted from 
a more leisurely and continuous application of effort. Iam well aware 
of this fault, but can only recognize it." 

Q. All right, now, would you read the third from the bottom para- 
graph beginning with "Mrs, Burton"? A. "Mrs. Burton" -- on page Roman 
numeral viii of the same preface in the same volume by the same author 
states: 
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"Mrs. Burton M. Shinners has tried to keep me from too many 


errors in English composition; to her go the credits for its good points, 
to me the blame for the faults I have slipped past her. Dr. Oscar Sugar 
kindly read the manuscript and pointed out various ambiguities that I 


have tried to correct." 
* 


[Filed August 11, 1964] 


CLAIMANTS’ OPPOSITION TO RESPONDENT'S 
MOTION FOR SUMMARY JUDGMENT 

Claimants oppose the Motion for Summary Judgment submitted by 
the respondent and in support of their position refer to and incorporate 
by reference the contents of their Complaint. 

For these and such other reasons as will be adduced at the oral 
hearing on the above, it is respectfully requested that the Motion be de- 
nied. 

ASHCRAFT AND GEREL 
By /s/ Martin E, Gerel 


* OK Ok 
Attorney for Claimants 


[Certificate of Service] 


[Filed October 20, 1964] 
ORDER 


Upon consideration of the motion for summary judgment filed here- 
in by respondent Charles Einbinder, Deputy Commissioner, together with 
the memorandum of points and authorities in support thereof, and oral 
argument of counsel, and the court having concluded that the findings of 
the deputy commissioner are supported by the record and that he is en- 
titled to judgment as a matter of law, it is this 20th day of October, 1964 

ORDERED that respondent's motion for summary judgment be and 
the same hereby is granted, and it is further 

ORDERED that the complaint be and the same hereby is dismissed 
with prejudice. 


/s/ Leonard P. Walsh 
DISTRICT JUDGE 


[Certificate of Service] 


[Filed November 13, 1964] 
NOTICE OF APPEAL 


Notice is hereby given this 10th day of November, 1964, that Ollie 
M. Howell, Plaintiff, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 20th day of October, 1964 in favor of Charles Einbinder, Deputy Com- 
missioner against said Ollie M. Howell, Plaintiff. 


/s/ Martin E, Gerel 
Attorney for Plaintiff 


* OK 


[Certificate of Service] 
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(i) 
QUESTION PRESENTED 


Should the Deputy Commissioner have awarded death 
benefits to the widow and children of decedent who suffered 


a brain hemorrhage at home on the night of June 13, 1962, 


returned to heavy work on June 16, 1962, at which he de- 
veloped severe headaches, entered the hospital on June 18, 
1962, because of headaches and died on June 29, 1962, asa 
result of surgery undertaken because of his condition? 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,086 


OLLIE M. HOWELL, et al, 
Appellants, 


CHARLES EINBINDER, et al, 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an action by appellants for death benefits under the pro- 
visions of the Workmen's Compensation Act applicable in the District 
of Columbia. The United States District Court for the District of Co- 
lumbia took jurisdiction over this case pursuant to Title 11, Section 306, 
of the District of Columbia Code (1950). This Court has jurisdiction 
over this appeal under 28 U.S.C, 1291. 


2 
PRESUMPTION OF D, C. WORKMEN'S COMPENSATION ACT” 


Sec. (2). In any proceeding for the enforcement 
: of a claim for compensation under this 
Act, it shall be presumed, in the ab- 
sence of substantial evidence to the con- 
trary... 


(a) That the claim comes within the 
provisions of this Act. 


STATEMENT OF THE CASE 


This case involves the death of John R. Howell, a carpetlayer, who 
suffered a brain hemorrhage at home at about 11:00 p.m. on June 13, 
1962, remained off from work on June 14 and June 15, 1962, because of 
headaches, felt better on the evening of June 15th, returned to work on 
June 16, 1962, because of a special job that had to be done that day, and 
during the course of the day, complained several times to his co-worker 


that he was experiencing severe headaches. 


On June 18, 1962, at about 8:00 p.m., decedent went to Providence 
Hospital because of his headaches and was admitted. The condition, a 
cerebral aneurysm, was diagnosed and various procedures undertaken 
to correct this. Mr. Howell died on June 29, 1962, after developing a 
thrombosis which was the direct result of the surgical procedures. 


The work performed by the decedent on June 16, 1962, was very 
heavy and imposed a strain upon him. He advised his wife that every 
time he stooped or used the "kicker"” it felt as if the top of his head 
was going to come off. 


The testimony of his co-worker, Corbin A. Sanford, established 
that on June 16, 1962, the decedent helped carry a heavy roll of carpet 


1 
Longshoremen and Harbor Workers’ Act made applicable to the District of 
Columbia. 


: A device used by the carpet layer while on his knees to kick and thereby 
stretch the carpet for tacking. 


3 


on at least two occasions, and had performed at least 100 kicking opera- 
tions while laying the carpet. During this day, the co-worker noted that 


decedent complained of headaches and was seen taking aspirin. 


Medical Testimony 


One medical witness was called by the claimants, Dr. John P. Gal- 


lagher, the treating neurosurgeon — the only physician who actually saw 


the decedent when he was still alive and the only testifying physician who 
actually saw the aneurysm which eventually led to the death of Mr. Howell. 


Dr. Gallagher testified that there is no doubt that returning to work 
on June 16th after a brain hemorrhage on the 13th of June worsened the 
decedent's condition and contributed to his death. 


On behalf of the carrier appeared Dr. Hugo V. Rizzoli and Dr. 
George J. Hayes, neurosurgeons, and Dr, Richard Sullivan, internist. 


Dr. Rizzoli testified that he didn't believe the decedent's work had 
anything to do with his brain hemorrhage or his death but conceded that 
"the persistent headache of the decedent was caused in part by ‘his get- 
ting up and walking around’." (Tr. 178); he would not have returned the 
decedent to work within two days after a brain hemorrhage but rather 
would have hospitalized him and kept him in bed from four to six days 
(Tr. 202); and that dacedent's activities of going to work on June 16th 
would tend to increase the headache (Tr. 194). 


Dr. Hayes testified that he, too, would have hospitalized the dece- 
dent and not have allowed him to work; that the majority of neurosur- 
geons in this area would hold that strain can cause the rupture of an 
aneurysm and that this school of neurosurgeons would hold that return- 


ing to work on June 16 could have worsened the decedent's condition. 


Dr. Sullivan testified that from the presence of blood in the spinal 
fluid after the initial rupture the decedent would have been expected to 
feel bad—"'. . . and if you go to the records, you'll find out on the 17th, 
the day after he worked, he felt bad again. . ."; that if the decedent had 
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remained in bed from the 13th to the 18th, he "would have had a better 
chance"; and that "being up and about on the 16th could have caused addi- 
tional blood leakage from the rupture.” 


SUMMARY OF ARGUMENT 


This claim for compensation benefits is based upon the facts that 
the decedent suffered a brain hemorrhage on the night of June 13, 1962; 
that within 60 hours he returned to heavy work which included the lifting 
of heavy carpet, and substantial kneeling, bending and "kicking"; that as 
a result of such work on the 16th, his headaches became worse and even- 
tually prompted his admission to the hospital where he died as a result 
of surgical efforts undertaken to relieve him from the effects of a rup- 
tured aneurysm. While there is a difference of opinion among the med- 
ical witnesses as to whether or not additional bleeding occurred after 
the 18th, there is little difference of opinion that this man should have 
been in the hospital and not at heavy work on the 16th and that his work 
activities on that day probably increased and intensified his headaches. 


In rejecting the claim, the Deputy Commissioner laid stress upon 
the fact that the decedent had not associated his headaches with his job, 
that the widow's testimony on this point (decedent is stated to have told 
her that the top of his head was coming off each time he stooped or used 
the kicker) was uncorroborated, and that the decedent did not at the hos- 


pital make such association. But the decedent was not a physician, and 


while in the hospital, his condition was grave; in fact, on the 25th of 


June, he suffered no fewer than 17 convulsive seizures. 


os) 
ARGUMENT 


I 


BACKGROUND TO THE LAW 


"It is first insisted that both the lower Court and 
ourselves are bound by the findings of fact of the 
deputy commissioner, but it is sufficient to say as 
to this that we have many times held that, upon a 
review of the record made before the deputy com- 
missioner, our duty is to determine whether his 
order was or was not in accordance with law, and 
this depends upon whether the testimony taken be- 
fore the deputy commissioner will sustain his find- 
ing.” Fidelity & Casualty Co. of N. Y. v. Burris, 
59 F.2d 1044. 


"Accidents in industry are inevitable, and the en- 
actment of compensation laws grew out of a gen- 
eral recognition of a duty owing by society to an 
injured employee to secure him protection, and 
this act seeks to accomplish through the means of 
insurance built up by premiums paid by employ- 
ers. Where there is doubt, it should be resolved 
in favor of the injured employee or his dependent 
family. In the circumstances shown in the record 
here, we think petitioner established a case of 
accidental death arising out of the employment 
and compensable under the statute. To reacha 
different conclusion would be to indulge in subtle- 
ty at the expense of the plain purpose and intent 
of the law." Fidelity & Casualty Co. of N. Y. v. 
Burris, 59 F.2d 1044 (1932). See also: New Am- 
sterdam Casualty Co. v. Hoage, 62 F.2d 468 (1932). 


Under the Longshoremen & Harbor Workers’ Act, made applicable 
to the District of Columbia (45 Stat. 600; 19 D. C. Code 11, 12; May 1%, 


1928), workmen's compensation is payable for "injury" defined as "'ac- 


cidental injury or death arising out of and in the course of employment.” 


The phrase "accidental injury" received the prompt attention of 
the Courts, and in Pacific Employers' Ins. Co. v. Pilisbury, 61 F.2d 101, 
Sept. 7, 1932, the Ninth Circuit Court of Appeals stated: 
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"The employer accepts the employee subject to physi- 
cal disabilities, which may make the latter more sus- 
ceptible to injury than would be a stronger or more 
robust person; and the former may suffer an acci- 
dental injury where his more fortunately constituted 
fellow workmen may suffer no injury at all.” 
In reaching this construction, the Court reviewed early decisions 


of the Courts of England, including the House of Lords, 


The Pillsbury case involved a stevedore who became ill after load- 
ing sacks of grain, complained of pain after returning from supper, and 
died two days later. The left lung was completely collapsed, filled with 
foul liquid suggesting a previously diseased condition, and there was 
medical testimony that "due to the diseased condition the collapsing of 
the lung might have occurred at any time, regardless of any physical 
effort being made by the man. There was other medical testimony which 


attributed the heavy labor as the immediate cause of the collapse.” 


The insurance carrier in the Pillsbury case argued that no acci- 


dental injury had occurred and that the pre-existing disease contributed 


tc produce the bodily damage thereby making the Act inapplicable. In 
sustaining a compensation award, the Ninth Circuit Court of Appeals re- 
ferred approvingly to the language of Lord Loreburn of the House of 
Lords (Clover, Clayton & Co. v. Hughes, L. R, Appeal Cases, 1910, 
Page 242): 
"A workman, suffering from an anuerism in So ad- 
vanced a state of disease, that it might have burst 
at any time, was tightening a nut with a spanner, 
when the strain, quite ordinary in this quite ordi- 
nary work, ruptured the aneurism and he dies.” 
Lord Loreburn for the House of Lords found this to be “accidental” 
within the meaning of workmen's compensation, adding: 
"T think it may also be something gone wrong within 
the human frame itself, such as the straining of a 


muscle or the breaking of a blood vessel. If that 
occurred when he was lifting a weight it would be 
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properly described as an accident... Ido not 
think we should attach any importance to the fact 
that there was no strain or exertion out of the 
ordinary ... or do I think we should attach any 
importance to the fact that this man's health was 
as described... Anaccident arises out of the 
employment when the required exertion producing 
the accident is too great for the man undertaking 
the work, whatever the degree of exertion or the 
condition of health." (Italics supplied) 


This view of the law is not alien to the U. S. Court of Appeals for 


the District of Columbia, which has stated: 


"It has been held a number of times, and we think 
correctly, that an accidental injury may occur 
notwithstanding the injured is then engaged in his 
usual and ordinary work, and likewise that the in- 
jury need not be external. It is enough if some- 
thing unexpectedly goes wrong within the human 
frame... In these circumstances, the thing that 
happened was fortuitous and, since there is enough 
evidence to show that the event accelerated his 
death, even though it was not the single cause, the 
award by the Deputy Commissioner must be sus- 
tained." (Commercial Casualty Co. v. Hoage, 75 
F.2d 677; 1935) 
The case just cited involved a grocery clerk who became ill after 
loading a number of sacks of potatoes weighing about 150 lbs. each. He 
was sent home, never returned to work, and died of heart disease twelve 


months later. 


In a more recent case, a longshoreman died after using a pick to 
chop bulk salt and rolling a 500-1b. barrel of rosin, Upon autopsy, he 
was found to have had a pre-existing heart condition, hemorraghic gas- 
tritis, acute dilation of the stomach, bilateral pulmonary edema, chronic 
cholecystitis, chronic appendicitis, and syphilis. The death was not in- 
stantaneous; rather, the employee slumped over, complained of being 
ill and having cramps in the stomach and hands. He died en route to the 
hospital, (Henderson v. Pate Stevedoring Co., 134 F.2d 440; 1913), 
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The Deputy Commissioner found that the hard manual labor and 
the conditions of employment materially aggravated the deceased's 
heart condition and hastened his death, The District Court disagreed. 
On appeal to the Circuit Court of Appeals for the Fifth Circuit, the 
award of compensation was affirmed. 


It is established law that legislation of a beneficent character 
shall be liberally construed and that the benefit of any doubt shall be 


resolved in favor of the claimant. 


On the basis of such interpretation, the Fifth Circuit Court of 
Appeals found a causal relationship between employment and a coro- 
nary ina case where an employee was required to climb an almost 
perpendicular stairway of 12 - 15 steps to a ship's deck, then walk the 
gangway to the wharf where he picked up a load of paint. On his return, 
he felt a sharp pain in his chest, collapsed. This incident occurred on 
March 27, 1953. After hospitalization and medical care and after re- 
turning to light duty, he again collapsed while walking to the union hall 
after working but a half day, and died. This occurred on December 2, 
1953... nine months later! Compensation was awarded and upheld. 
{Mississippi Shipping Co. v. Henderson, 231 F.2d 457; 1956). 


In John W. McGrath Corp. v. Hughes, 264 F.2d 314; 2d Cir, 1959, 
a stevedore with a diabetic condition was taken off regular duty and 
assigned as a sweeper. The employer produced evidence that the em- 
ployee was specifically instructed to do only sweeping and errands but 
not to go to the dock while work was being done there. The widow of 
the deceased, who died from a myocardial infarction, testified that her 


husband told her he had been pulling a lighter (a large boat or barge) 


with a line, after which he felt severe pain in his chest and arm and 
had to stop work and rest. He remained in bed over the weekend but 
reported for work on the following Monday. He collapsed soon there- 
after and died three weeks later. Compensation was awarded and up- 
held, 
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In Friend v. Britton, 220 F.2d 820; 1955, the Court of Appeals di- 
rected an award of compensation where same had been denied by the 
Deputy Commissioner. In this case, the employee suffered an injury to 
his previously diseased abdominal aorta. He laid off, resumed light work 
and then at the recommendation of doctors, he discontinued work. While 
the employee was granted compensation benefits for the injury, his widow 
was denied such benefits upon his death on the ground that natural pro- 
gression of his disease was the cause of his death and not the injury. The 
Court of Appeals disagreed, found aggravation which hastened death and 


awarded compensation, 


The Friend case is particularly noteworthy in view of the fact that 
it, too, involved an aneurysm, albeit, abdominal rather than cerebral. 
Herbert W. Friend had been awarded compensation benefits for the ef- 
fects of a ruptured aneurysm, but his widow was denied death benefits 
upon the ground that this disability tended to lengthen rather than shorten 


his life because it reduced physical activity, a known hazard to aneurysms. 


I. 


DEPUTY COMMISSIONER'S FINDINGS ARE NOT 
SUPPORTED BY SUBSTANTIAL EVIDENCE 
TAKING THE RECORD AS A WHOLE 
Claimants submit that the decedent's death was hastened by the fact 
that he returned to heavy work on June 16, 1962 (Saturday), after having 
suffered a brain hemorrhage at 11:00 p.m. on June 13, 1962 (Wednesday). 


Lay and medical testimony support this view. 


On the evening of June 15, 1962, a co-worker, Corbin A. Sanford, 
talked with Mr. Howell. On direct examination by counsel for the employ- 


er and carrier, the following was stated: 


"BY MR, DONNELLY: 


"@, And during the 16th, when you all reported to 
work, did he say he had a headache when he 
reported to work? 
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"A, ,,. Lealled him Friday night and was concerned 
about it because if he couldn't come in, we had to 
get the restaurant in and would have to make ar- 
rangements to get help. He told me on Friday 
night he felt better and would be in Saturday morn- 
ing’... (Tr. 133); 


Now did he at any time during the course of the 
day on June 16th say that he hada headache ? 


That would be on the Saturday, Yes, a couple of 
times he made reference to it and particularly 
when we were eating lunch, he said that his head 
hurt him and I noticed he did take a couple of 
aspirins" (Tr. 134). 


The Deputy Commissioner then examined the witness: 


"Q, After he finished his work on Saturday, June 16, 
1962, did he complain about his head? 


tA, I made the statement before that during the day 
he had complained about his head, so it must have 
been afterwards, too, that he complained of it" 
(Tr. 143), 


In describing the work activity of the decedent on the 16th, the co- 


worker was asked by the Deputy Commissioner: 


"Q. How many kicks do you think Mr. Howell did on 
the 13th? [The Deputy Commissioner meant the 
16th. | 


"A, I'dsay... at least a hundred times" (Tr, 145). 


The work which the decedent performed on the 16th was heavy and 
strenuous. His employer, Lloyd G. Kalisch, testified to this effect on 


cross-examination by claimant's counsel. 


"Q. Now tell us in what respect it is hard work? 


"A, .. when they carry the carpet in from the truck, 
a piece of carpet very often weighs 200 - 300 
pounds, Then when they have to stretch the car~- 
pet on the floor, I consider it hard work, sir" 
(Tr. 116). 
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Do you have a recollection of the amount of 
carpeting involved? 
Somewhere in the neighborhood of about 200 
yards ...aroom 14 x 100 or 28 x 50" (Tr. 
117). 

Further support of the claim is found in the testimony of the widow 
who stated that her husband told her on the evening of June 16 that every 
time he stooped over or used the kicker on the 16th he felt like the top of 
his head was coming off, and that he almost left work because his head 
hurt (Deputy Commissioner's Finding #15). 


It would seem incredible that a person can have a brain hemor- 
rhage late in the day of June 13, 1962, return to heavy work on the 16th, 
not over 60 hours from the time of his hemorrhage, and not experience 


a worsening of his condition: 


The medical witnesses were in disagreement on whether the dece- 


dent suffered additional "significant" bleeding after June 13th but there 
was no difference of opinion that the decedent should have been in the 
hospital, not at work, on the 16th. 


Dr. John P. Gallagher 


Dr. Gallagher, a neurosurgeon and inventor of the air gun for shoot- 
ing hog hairs into cerebral aneurysms, was the treating and operating 
physician. He was the only testifying physician who actually saw the de- 


cedent while still alive: 


Dr. Gallagher stated that he had "not the faintest doubt" of a second 
hemorrhage on the night of the 16th as a result of work that day (Tr. 243). 


On direct examination by claimant's counsel, he testified: 


"Q. Dr. Gallagher, finally, if a man admittedly had 
a rupture or a bleed of a blood vessel in the 
brain on the 13th... at 11:00 p.m... . would 
you feel such a person could safely return to 
work on the 16th? 


Heavens, no. 
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What would you expect to be the condition of 
the so-called clot around the original bleed 
on the 16th so that what he did on that day 
would be significant? 


, The clot plugging the hole in an intra- 
cranical aneurysm is known by one and all to 
occupy a vulnerable position regarding its dis- 
lodgement within the first week after a leak. 
Therefore, patients with subarachnoid hemor- 
rhage admitted to hospital are not permitted 
to use bed pans during the first week of hemor- 
rhage because we have had innumerable in- 
stances where patients using a bed pan within 
the first week have had a second fatal leak and 
died in bed. 


And would kneeling and kicking and lifting of 

a heavy rug, carrying it from one place to an- 
other twice during the course of that day, oc- 
curring within 60 hours of the first bleed, 
would that... Do you have an opinion as to 
whether that would within reasonable medical 
probability cause renewed leakage of a vulner- 
able clot? 


I don't think there's any reasonable question 
that this was causally related to a stress and 
strain involving his work on Saturday (the 16th)" 
(Tr. 250). 


Dr. Hugo V. Rizzoli 


Dr. Rizzoli, neurosurgeon, testifying for the respondent, admitted 


that being up and around, particularly at work, would increase the head- 


aches, Under cross-examination by claimant's counsel: 


"Q,. When this man had the violent headache on the 
18th — we have testimony to that effect — what 
is your explanation, Doctor, of why he on the 
18th was so much more ill than he was on the 
16th? 


Well, with the irritating effect of this breakdown 
of products of blocd in the spinal fluid, you get 
changes in the irritative effect of the fluid on 
the brain; also, his activites of going to work 
on the 16th would tend to and possibly the ac- 
tivities that he pursued on the 17th and the 
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morning of the 18th may have increased the 
headache. Any headache, either a spinal punc- 
ture headache or headache from the sub-arach- 
noid — increases with activity. This does not 
necessarily mean there was bleeding" (Tr. 
194). (Italics supplied) 


In addition, Dr. Rizzoli would not have permitted this man to work 
on the 16th: 


"Q. What would have been the prescribed treatment 
for Mr. Howell short of surgery? 


WA. If I had seen him on the night of the 13th and I 
had become convinced that he might have or did 
have a subarachnoid hemorrhage due to an in- 
tracranial aneurysm, I would have hospitalized 
him and within a day or so would have done a 
spinal puncture and I would have kept him in 
bed during this time and within four or five or 
six days, I would have done an arteriogram and 
then I would have considered the advisability of 
surgery. 


You definitely would not have returned him to 
work? This much we can agree on, can't we? 


No, as a doctor treating somebody with a rup- 
tured aneurysm, I would not return him to work 
if Iknew he had a ruptured aneurysm" (Tr. 203). 

It is interesting that Dr. Rizzoli does not deny that the decedent 
may have had some bleeding after the 13th. He states that the signifi- 
cant bleeding occurred on the 13th: "he had no subsequent bleeding of 
any great degree" (Tr. 183) (Italics supplied). 


Dr. George J. Hayes 


Dr, Hayes, neurosurgeon, affiliated with Walter Reed Hospital, 
testified for the employer and carrier. He, too, felt that the decedent's 
work was unrelated to his ruptured aneurysm and death. But Dr. Hayes 
admitted that his view that strain will not cause the rupture of an aneu- 
rysm is in the minority. On cross-examination, he testified as follows: 
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Is there any school of belief that physical 
strain can cause the rupture of an aneurysm? 


That's interesting. Upon that is based the en- 
tire post-bleeding management of the intra- 
cranial aneurysms, according to the traditional 
management method. The individual bleeds, he 
goes into a dark room, the shades are pulled 
down, nobody is to speak to him, and this helps 
him somehow. 


I do not restrict the patient's activities 
more than his clinical condition restricts him. 
if he is hemaplegic, obviously he can't do much; 
but if he is conscious and has full command of 
his faculties and limbs, I let him get up andwalk. 


And of course if he is able to go to work, you 
let him go to work? 


Of course not, because I have him in the hos- 
pital; Iam doing diagnostic studies; Iam pre- 
paring him for surgery. I can't have him going 
jn and out of the hospital going to work. 


Dr, Hayes, I think my question — and I say this 
respectfully — remains unanswered. Iask you 
if there is a school of belief in neurosurgery 
that physical strain can induce an aneurysm to 
rupture? 


. Lwould be willing to say that the majority 
of neurosurgeons in this community feel this way. 


All right, now do you believe that this school, 
Doctor, would hold that by his returning to this 
job on the 16th of June after having sustained 
the rupture of the aneurysm on the 13th, could 
have worsened his condition to some extent? 


Yes, I think that it could” (Tr, 219-224), (Italics 
supplied) 


Dr. Richard T. Sullivan 


Dr, Sullivan, an internist, was called by the employer and carrier. 
His testimony was generally along the lines of the neurosurgeons called 
by the employer and carrier, But Dr, Sullivan conceded that "the day 
after he worked, he felt bad again" (Tr. 157); and that had the decedent 
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"stayed in bed 100 per cent, he would have had a better chance", but he 
"would not be able to say definitely that the events would have changed” 
(Tr. 163). 


Medical opinion appears to be generally in agreement that certain 
forms of strain can cause a rupture of an aneurysm; among these are 
straining at stool and sexual intercourse. The reason being that these 
activities increase substantially the abdominal pressures which in turn 


cause increased pressure in the blood vessels of the brain. 


Kneeling and kicking the carpet stretcher at least one hundred 
times on the 16th must therefore have caused abdominal strain and in 
turn pressure on the already previously-ruptured blood vessel. If the 
rupture resumed on the 16th, as stated unequivocally by Dr. Gallagher, 
the treating physician, the ultimate death is clearly compensable. 


If, on the other hand, the headaches increased by virtue of this 
work, as testified by Dr, Rizzoli, then compensability exists because 
the decedent entered the hospital on the 18th as a result of severe and 
increased headaches. The recurrence of the severe headache the morn- 


ing after working all day would endorse the view that the work tended to 


increase the headache even if it did not cause additional bleeding. 
The records at Providence Hospital contain the following: 


Admitted — 6/18/62 8 p.m. 
Chief Complaint — headache. 


History — developed "sudden, shooting severe 
headache about a week ago, Some improvement 
after taking drugs... Had such a headache again 
yesterday morning. [viz. June 17, 1962)" 
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I. 


THE DEPUTY COMMISSIONER'S FINDINGS 


1. Inconsistent or Contradictory 


A, Two principle findings of fact may be crystallized from the 


several made by the Deputy Commissioner. They are: 


(1) That the decedent never complained that the 
work he was performing had caused or ag- 
gravated his headache or any difficulty with 
his head (Findings of Fact Nos. 3, 5, 6, 8, 
41;.12, 18 ;.15). 


That the decedent told his wife on the evening 
of June 16, 1962, that each time he stooped or 
used the kicker he felt that the top of his head 
would come off and that he almost left work be- 
cause his head hurt (Finding of Fact No. 15). 
It is obvious that these findings are inconsistent and contra- 


dictory. 


The Deputy Commissioner laid great stress upon the ques- 
tion of whether the decedent had complained about his work being diffi- 


cult. Claimants submit that a worker may indeed be having difficulty 


with certain operations in his job yet not complain because of fear of 
Josing his job, stoicism, or any number of reasons. Inasmuch as this 
point weighed heavily with the Deputy Commissioner, the inconsistent 


and contradictory findings alone warrant reversal. 


B. The Deputy Commissioner found that the statement of the 
decedent to his wife on the evening of June 16 that every time he stooped 
or used the kicker he felt the top of his would come off was uncorrobo- 
rated (Finding of Fact No. 15). 


Yet, the Deputy Commissioner also found that the decedent 
said nothing to his wife at the hospital on June 23 that associated his 
work with his condition (Finding of Fact No. 12). 


Logic is offended by reasoning which attaches weight to the 
testimony of the wife that the decedent said nothing to her on June 23 but 
rejects the testimony of the wife regarding the decedent's complaints on 


June 16 as being uncorroborated, 


In this connection it may be noted that the decedent, while 
hospitalized, was suffering severe headaches during practically all of 
his stay, was put under "full restraint", underwent several surgical pro- 
cedures, and on the 25th of June suffered no fewer than 17 convulsive 
seizures! To have expected the decedent to make statements more 
probative during his hospitalization than on the evening of June 16 re- 


garding the events of that day seems strange. 


2. Corroboration of Decedent's Statements 
Sec. 23(a) of the Act provides: 


"In making an investigation or inquiry or conducting 
a hearing the deputy commissioner shall not be — 
bound by common law or statutory rules of evidence 
or by technical or formal rules of procedure, except 
as provided by this Act; but may make such investi- 
gation or inquiry or conduct such hearing in such 
manner as to best ascertain the rights of the parties. 
Declarations of a deceased employee concerning the 
injury in respect of which the investigation or in- 
quiry is being made or the hearing conducted shall 
be received in evidence and shall, if corroborated 
by other evidence, be sufficient to establish the in- 
jury." 


If corroboration is sufficient to establish the injury, it does not 
follow that the absence of corroboration must necessarily require the 


denial of the injury. 


In any event the record contains sufficient corroboration, lay and 


medical. 


The testimony of the employer that the work done on the 16th was 


hard work is corroborative evidence. 
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The co-worker's testimony regarding carrying carpet and "kick- 
ing’ and the complaint of headaches during the day of the 16th is cor- 


roborative evidence. 


The unanimous opinion of the physicians that decedent should have 


been in the hospital, not at work, is corroborative evidence. 


Judge Edgerton stated in the Friendcase, and restated in Vinson 
v. Einbinder. 307 F.2d 387: 


"Our task is to ascertain whether the Deputy Commis- 
sioner's findings are supported by substantial evi- 
dence upon the record considered as a whole... The 
reviewing court will not sustain the administrative 
findings merely because they are substantiated by 
some isolated evidence. Our review must also takeac- 
count of the settled rule that the Act is to be construed 
with a view to its beneficent purposes. Doubts, includ- 
ing the factual, are to be resolved in favor of the em- 
ployee or his dependent family." 


Judge Edgerton had earlier said: 


"Substantial evidence is 'such relevant evidence as a 
reasonable man might accept as adequate to support a 
conclusion.' A reasonable man might well find here 
evidence adequate to support the common-sense con- 
clusion that an injury to a diabetic, which resulted in 
infection, gangrene, four amputations, and a perma- 
nently unhealed stump, probably hastened his death 
from disease." 


"To hasten death is to case it." Avignone Freres, Inc. 
v. Cardillo, 73 App. D.C. 149, 150, 117 F.2d 385, 386. 


Does not common-sense also suggest that one who suffered a brain 


hemorrhage at 11:00 p.m. on June 13, 1962, would further injure himself 


by returning to work within 60 hours thereafter and performing activities 
which are particularly injurious to aneurysms, and certainly toa fresh 
blood clot? 


And, if one does not wish to accept this view, may he not be expect- 
ed, however, to accept the views of the respondent's physicians that the 
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work on the 16th would have increased the headaches, even if it did not 
cause additional bleeding? Is any other view as reasonable or support- 
able by evidence? 


CONCLUSION 


The record in this case, taken as a whole, and when considered in 
the light of the presumption in the Act and the decisions of this Court, 
supports rather than defeats the claim. 


It is agreed that the claimant suffered a brain hemorrhage at 11:00 
p.m. on June 13; was off work on June 14 and 15, felt better ‘on the eve- 
ning of June 15 and because of a special job on June 16 went to work that 
day. It is also agreed that his work was heavy work, requiring that he 
carry heavy carpeting and that he also used a kicker while on his knees 
on at least 100 occasions that day. It is further agreed that he complained 
of headaches several times on the 16th and was seen taking aspirin there- 


for. 


On the 18th the decedent entered the hospital giving a history of his 
headaches and indicating that the headaches had improved but became 
worse the day before (17th), After 11 days during which various proce- 
dures were undertaken the decedent passed away as a result thereof. 


In rejecting the claim of the dependent family, Deputy Commission- 
er Einbinder made findings of fact which were inconsistent and contra- 
dictory. For example, that the decedent never complained that his head- 
ache or the condition of his head was made worse by his work. Yet, the 
Deputy Commissioner also found that the decedent had told his wife on 
the evening of the 16th that every time he stooped or used the kicker he 
thought the top of his head would come off. 


The medical testimony was unanimous that the decedent should have 
been in the hospital, not at work, on the 16th and that the prevailing med- 


ical opinion would support the proposition that returning to work on the 
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16th could have aggravated the decedent's condition — at least insofar as 
increasing the headache is concerned. And it was for this condition that 


the decedent entered the hospital where he died. 


Respectfully submitted, 


MARTIN E. GEREL 
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COUNTER STATEMENT OF THE CASE 


This appellee adopts the brief of Appellee Einbinder, and therefore 


believes that it is not necessary to add to the counter statement of the 
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case other than to mention that the appellee Insurance Company of North 
America is the workmen's compensation insurance carrier for the de- 
cedent's employer and as an interested party to the outcome of this case, 
was permitted by the court below to intervene as a defendant. 


The brief for the appellee Einbinder more than adequately answers 
all of the issues raised in this appeal. The purpose of this appellee's 
brief is to bring additional argument to the attention of the court. 


SUMMARY OF ARGUMENT 


Appellants apparently concede that the record supports the finding 
that the decedent's employment activities on June 13, 1962 were not caus- 
ally related to the rupture of the aneurysm on the evening of June 13, 1962, 
inasmuch as the sole question seemingly raised by appellants is whether 
or not the decedent's activities on June 16, 1962 significantly aggravated 
the hemorrhage sustained on June 13, 1962 and consequently resulted in 
his death on June 28, 1962. 


There is substantial evidence oi record to support the finding of the 
Deputy Commissioner that there was no aggravation of the ruptured aneu- 


rysm which significantly affected its expected course and accordingly the 


decedent's death, as the record so shows, did not arise out of or in the 
course of the decedent's employment, but rather was a natural progres- 


sion of a physical condition wholly disassociated from employment. 


ARGUMENT 


The Record Overwhelmingly Supports the Deputy 

Commissioner's Findings That the Deceased 

Employee's Disability and Death Were Not Related 

To His Employment Activities Performed on or 
Before June 16, 1962 


ee rT 


The main thrust of appellants’ claim at the hearing was that the 
rupture of the intracranial aneurysm, which occurred on June 13, 1962, 
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was alleged by Dr. John P, Gallagher to have resulted from work activi- 
ties performed on June 13, 1962. The record, as demonstrated in appel- 
lee Einbinder's brief, overwhelmingly supports the finding that the rup- 
ture was not related to the decedent's employment at any time, It is 
significant that appellants apparently accept the finding that the dece- 
dent's work activities on June 13, 1962 were not the cause of the rupture 
on the evening of June 13, 1962 since no contention to the contrary is 
found in appellants’ brief. Appellants however, argue that the decedent's 
activities on June 16, 1962 aggravated the aneurysm. This appellee in- 
vites the court's attention to the fact that three outstanding physicians, 
which included a specialist in internal medicine and two of the most qual- 
ified neurosurgeons in the United States in the field of intracranial aneu- 
rysms testified that the facts (history) obtained from law witnesses, and 
the findings in the decedent's hospital record, combined with acceptable 
medical or scientific knowledge would not support a medical opinion and 
conclusion as advanced by Dr. Gallagher. The testimony of the three 
eminent physicians, one of whom is the Chief of Neurosurgery at Walter 
Reed Hospital and a respected authority on intracranial aneurysms is 
outlined in appellee Einbinder's brief and no further elaboration thereon 


is needed here. 


The question is whether or not there is any substantial evidence to 
support appellee Einbinder's finding that the decedent's activities on 
June 16, did not contribute to the decedent's death. As previously men- 
tioned there is an abundance of competent and credible medical testimony 
to support appellee Einbinder that the decedent's activities on June 13, 
1962 and June 16, 1962 played no part in causing the initial rupture, a 
second "bleed" and the decedent's death. Consequently the rejection of 
appellants’ claim by appellee Einbinder was proper and should be affirmed, 


In cases of this sort, which turn in the main upon medical opinion, 
the Deputy Commissioner, in evaluating conflicting medical opinion, must 


call upon his specialized experience in resolving difficult medical contro- 


versies, to assist him in weighing the soundness of a medical opinion 
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expressed by 2 physician, He surely must consider the experience and 
reputation of the doctor testifying and then he must weigh the credibility 
of any lay witness’ testimony (history) upon which a physician in whole 
or part bases his medical opinion. This case placed the credibility and 
reliability of any medical expert or lay witness who testified squarely in 
issue. Here the Deputy Commissioner chose not to accept appellants' 
medical opinion. We have a situation here where the trier of fact in 


weighing conflicting evidence accepted one party's position over that of 


another and stated as one of his reasons therefor that the prevailing 


party's medical evidence was more "convincing and reliable.” 


The finding by appellee Einbinder in his order that the employer's 
evidence was the more reliable is in accordance with the decisions of 
Del Vecchio v. Bowers, 297 U.S. 280 and Gooding v. Willard, 2nd Cir., 
209 F.2d 913. Gooding is on all fours with the case at bar. There the 
Court of Appeals reinstated the order of the Deputy Commissioner which 
rejected a claim that ultimately turned upon conflicting medical evidence 
and the credibility of the witnesses. The Court of Appeals in reversing 
the lower court for substituting its analysis of the medical issue for that 
of the Deputy Commissioner, stated at page 916: 


"In this instance the learned judge undertook 
to do so and made a thorough analysis of the evi- 
dence which led him to the conclusion, for the rea- 
sons he set forth at length, that the administrative 
finding that the death of the employee was unrelated 
to the injury of his employment was not supported 
by substantial evidence. But that depended upon the 
credibility, in the sense of reliability, of the several 
witnesses who testified either that it was or that it 
was not for the testimony either way, if believed, 
was undoubtedly adequate to support a finding in ac- 
cordance with it. Where it cannot be said that the 
testimony was so inherently improbable that it was 
unworthy of belief as a matter of law, and that cer- 
tainly was not so as to any of this testimony in re- 
spect to such a technical and complicated issue, the 
deter mination of the trier of fact as to whether the 
evidence of one set of witnesses who testified before 
him rather than that of the other is the more reliable 
is controlling." 
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In deciding the numerous medical and factual questions raised at 
the hearing the trier of facts here presumably considered the whole case 
by weighing the whole of one party's case as opposed to the whole case 
of the other. It is therefore appropriate to question why appellants ap- 
parently concede that the record supports appellee Einbinder's finding 
of fact and conclusion that the decedent's employment activities on June 
13, 1962 was not the cause of the rupture as advanced at the hearing, but 
does not support, as contended here, his finding that the decedent's em- 
ployment on June 16 was not an aggravating or contributing factor to his 


subsequent death. 


There is ample evidence found in the testimony of Doctors Sullivan, 
Rizzoli and Hayes to support the Deputy Commissioner on any’ medical 
issue raised in this appeal. There is also evidence of record to demon- 
strate in part why Dr. Gallagher's opinion was not acceptable to appellee 


Einbinder. 


Dr. Gallagher was asked on cross examination upon what evidence 
he based his opinion that the decedent had a second “bleeding” on June 
16, 1962, and his answer was: 


"The statement by his wife given to me after I 
first met his wife, that this man had complained of 
renewed headaches on Saturday night." 


He was then asked, "What else?" 


His answer was, 


"That is my principal evidence, that he hada 
rebleed,"" (J.A. 96). 


He then went on to say: 


"yes, Iam alleging that renewed bleeding oc- 
curred after he got home from work on Saturday, 
June 16, 1962, because he complained, stated to 
his wife that the headache came back again." 


The doctor was then asked: 


"Q, But doctor, if the facts were that he hada 
persistent, unrelenting headache, never abated, from 
June 13, right up to the evening of the 16th would that 
change your answer ?" 


"A. Yes, it would." (J.A. 96, 97) 


Dr. Gallagher did not allege on direct examination that a second 
bleeding occurred on June 16, 1962. This was mentioned for the first 
time after Doctors Sullivan, Hayes and Rizzoli testified, 


The record shows that there is evidence of a persistent headache 
from June 13, through June 16. First, an article written by Dr. John P. 
Gallagher in the Journal of the American Medical Association, dated 
January 26, 1963 (Respondent's Exhibit "B"), has a medical history of 
this particular case and the following is contained therein: 


"A 40 year old floor layer experienced sudden, 
prostrating occipital headache while undressing for 
bed on the night of June 13, 1962. He said that he 
lost his vision for 10 minutes and could not see the 
electric light in his room. He was examined by his 
family M.D, the next day and the patient continued 
to have severe and disabling headaches until his ad- 
mission to Providence Hospital in Washington, D.C. 
on June 18, 1962, * * *” 


Second, the decedent's hospital record (the autopsy report) noted 


the following history: 


"This 40 year old white male admitted to Provi- 
dence Hospital on June 18, 1962 witha chief com- 
plaint of headache. This headache had been preva- 
lent for one week prior to admission and was of sud- 
den onset * * *,"" 
Third, on June 17, 1962 the decedent's wife left for North Carolina 
and returned to the District of Columbia on June 19, 1962. She testified 
that her husband had a continuous headache from June 13, 1962 until the 


time she left for North Carolina on June 17, 1962 (J.A. 19). 
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In addition to the foregoing, Dr. Gallagher was asked by appellants’ 


counsel: 


"Q. Doctor, what in your opinion happened be- 
tween the 13th of June, 1962 and the 16th of June, — 
1962 as far as Mr. Howell's aneurysm was con- 
cerned? 


"A, Iam speculating, of course because no one 
really knows * * *," (J.A. 56). 


The hospital record also contains the following notation in Dr. 


Gallagher's handwriting (Respondent's Exhibit "C"): 


"No history of physical strain or excitement on 
the evening of the onset of illness.' 

The failure of appellants to call Dr. Mayle, a neurologist, as a wit- 
ness, who was named as the treating physician on the Providence Hospital 
record, the apparent inconsistencies between Dr. Gallagher's testimony 
and the decedent's hospital record for which Dr. Gallagher, along with Dr. 
Mayle, were responsible, and the doctor's published medical papers about 
this particular case, and the quality of his opinion as opposed to three out- 
standing medical specialists must have necessarily played a part in the 
final determination of the claim. Further appellee Einbinder may proper- 
ly have taken into consideration the fact that in August of 1962, Dr, Gal- 
lagher called Mrs. Howell to his office for a conference and at that time 
he urged her to file a workmen's compensation claim against her husband's 
employer (J.A. 34). It is therefore quite possible that appellee Einbinder 
concluded that Dr. Gallagher, who understandably was distraught over the 
loss of his first patient, following a new operative technique for obliterat- 
ing aneurysms, had become an advocate rather than a medical witness 
and consequently was forced to take a position which was contrary to 
sound medical opinion. In any event, the fact remains that the trier of 
fact here was faced with the difficult task of deciding a difficult medical 
issue with conflicting evidence and opinion and so long as his decision is 


based upon substantial and credible evidence, and it most certainly is, 
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then his finding should not be disturbed by this Honorable Court. To do 
otherwise would place the court in the position of reweighing medical 
evidence from the cold printed record of this appeal. We submit that the 
judgment of the court should not be substituted for that of a hearing offi- 
cer whose finding is presumed to be correct if it is supported by substan- 
tial evidence. 


CONCLUSION 


The record in this case, taken as a whole, overwhelmingly supports 
the rejection of appellants’ claim. In fact had the Deputy Commissioner 
decided otherwise it would have been a miscarriage of justice. 


Respectfully submitted, 


WILLIAM J. DONNELLY, JR. 
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PELLEES. 


BRIEF FOR APPELLEE EINBINDER 


COUNTERSTATEMENT OF THE CASE 


This cause arose in the Court below upon a complaint 
filed by appellants, plaintiffs below, to review and set 
aside, as not in accordance with law, a compensation or- 
der filed on October 18, 1968, by Charles Einbinder, 
Deputy Commissioner, Bureau of Employees’ Compen- 
sation, United States Department of Labor. In that order 
the deputy commissioner, having found from the record 
before him that the disability and subsequent death of 
the employee, John Robert Howell, Sr., had not arisen 
out of and had not occurred in the course of employment, 


(1) 
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rejected the compensation claims of appellants. The order 
was issued pursuant to the provisions of the Longshore- 
men’s and Harbor Workers’ Compensation Act of March 
4, 1927, 44 Stat. 1424, as amended, 33 U.S.C. 901 et seq., 
as made applicable to employment in the District of Col- 
umbia by the Act of May 17, 1928, 45 Stat. 600, D.C. 
Code 36-501. 

The court below, upon review of the record of the 
proceedings before the deputy commissioner, granted the 
motion for summary judgment filed by the appellee deputy 
commissioner, defendant below, and dismissed plaintiffs’ 
action. This appeal followed. 


THE COMPENSATION ORDER 


The compensation order complained of reads in perti- 
nent part as follows: 


1. That from some time in May of 1962 to June 
16, 1962, John Robert Howell, hereinafter referred 
to as “employee”, was in the employ of the employer 
above named, whose address is One DuPont Circle, 
Northwest, Washington, District of Columbia; that 
the employer was subject to the provisions of an Act 
of Congress approved May 17, 1928, entitled “An 
Act to provide compensation for disability or death 
resulting from injury to employees in certain em- 
ployments in the District of Columbia, and for other 
purposes”; that the liability of the employer for com- 
pensation under the said Act was insured by the in- 
surance Company of North America; 

2. That the employment of the employee by the 
employer was as a journeyman carpet mechanic; that 
the employee’s duties consisted of carrying, laying, 
and repairing carpets, including the use of a kicker 
in stretching carpets; 

3. That during the employee’s performance of his 
duties for the employer, as found above, on June 18, 
1962, the employee did not complain that the work 
was too hard for him; that the employee made no 
report of any headache or any difficulty with his 


3 


head as a result of the work he performed on June 
18, 1962; that the employee on June 18, 1962 did not 
advise the employer that he did not desire to perform 
all of his services for the prescribed tour of duty on 
that day because of any headache or any difficulty 
with his head because of the nature and conditions 
of his work; that after the employee had completed 
his duties for the employer on June 138, 1962, he 
drove a truck with his fellow employee as a passenger 
and when the fellow employee alighted from the 
truck at his home, the employee made no mention of 
having any headache or any difficulty with his head 
in any way related to his work on June 138, 1962; 
that the work performed by the employee on June 
18, 1962 did not cause any injury of any kind; 

4. That during the evening of June 13, 1962, the 
employee entertained company at his home and when 
they left at 10:00 p.m. he was ready for bed; that 
the employee and his wife retired to their bedroom 
at 11:00 p.m. on June 18, 1962 and within a half 
hour at about 11:30 p.m. the employee, while get- 
ting into bed, had a sudden prostrating occipital 
headache followed by a spontaneous rupture of a 
congenital intracranial aneurysm; 

5. That the employee did not work either on June 
14, 1962 or on June 15, 1962; that he telephoned the 
employer either on June 14, 1962 or on June 15, 1962 
and advised him that he (the employee) had a head- 
ache but did not relate it to the work he performed 
on June 13, 1962; 

6. That in the morning of June 16, 1962, the em- 
ployee drove the truck, as found above, and picked 
up his fellow employee and journeyed to the job site 
where he performed services, as found above; that 
in the morning of June 16, 1962, the employee did 
not look any different than when he finished his day’s 
work on June 13, 1962; that during his tour of duty 
on June 16, 1962, and, in particular, at lunch time, 
either at 11:30 a.m. or 12:00 o’clock noon, the em- 
ployee took some aspirins for a slight headache; that 
after lunch he continued to perform his services of 
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laying carpets and at times used the kicker without 
any complaint that the work aggravated or made 
worse any difficulty he had with his head; that he 
did not look any different at the end of the day’s 
work on June 16, 1962 than he looked when he re- 
ported for work in the morning of June 16, 1962; 
that the employee at no time made any mention to 
the employer that the work he performed on June 16, 
1962 either caused, aggravated or made worse any 
head difficulty he may have been suffering with at 
the time he performed his duties on June 16, 1962; 
that he did not suffer any injury on June 16, 1962; 
that any headache or head difficulty he may have had 
was not aggravated, precipitated or made worse by 
the work he performed on June 16, 1962, or during 
his entire period of duty with this employer, as 
found above; 

7. That while at home in the morning of June 17, 
1962, the employee again suffered with a sudden 
shooting severe headache; that the wife of the em- 
ployee left their residence on June 17, 1962 for a 
trip to Charlotte, North Carolina; 

8, That on June 18, 1962, the employee informed 
his employer he was unable to perform services be- 
cause of a headache; that at that time he made no 
mention to the employer that his headache or any 
difficulty with his head was in any way related to 
any service he performed either on June 13, 1962 or 
on June 16, 1962, or that his headache or that any 
difficulty with his head took a sudden turn for the 
worse because of the nature of the services he per- 
formed for this employer, either on June 13, 1962 or 
on June 16, 1962, as found above, or during his en- 
tire tour of duty with this employer from some time 
in May of 1962 to June 16, 1962; 

9. That some time during the evening of June 18, 
1962, the employee called his wife at Charlotte, North 
Carolina, and advised her that he was going into a 
hospital for a test and that it was not necessary for 
her to return home; 

10. That at 8:00 p.m. on June 18, 1962, the em- 
ployee walked, unescorted, and unaided, into the hos- 
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pital with a chief complaint of a headache; that at 
8:30 p.m. when he was admitted to his room he was 
ambulatory and reported to the nurse that he had 
no complaints of pain; 

11. That from 8:00 p.m. on June 18, 1962 until 
June 29, 1962, the employee made no report to the 
physicians and the personnel at the hospital where 
he was a patient that his headache or any difficulty 
with his head was related to his work during his 
tour of employment with this employer, as found 
above, or that he had suffered any injury either on 
June 13, 1962 or on June 16, 1962, or that the con- 
ditions of his work on either day, as found above, 
precipitated, aggravated, or worsened any difficulty 
he may have experienced with his head; 

12. That on June 23, 1962, the employee was cared 
for in the morning at the hospital, as found above, 
by his wife and he made no complaint to her at that 
time that any difficulty he was experiencing with his 
head was in any way related to his work or aggra- 
vated by the work he performed for the employer 
either on June 13, 1962 or on June 16, 1962, or dur- 
ing his entire tour of duty with this employer from 
some time in May of 1962 to June 16, 1962; 

13. That from 7:30 a.m. to 3:30 p.m. on June 27, 
1962 while speaking with visitors during this period 
of confinement at this hospital, as found above, the 
employee made no complaint that his headache or any 
difficulty with his head was related in any way to 
the work he performed for this employer either on 
June 13, 1962 or on June 16, 1962, or during his en- 
tire tour of duty with the said employer, as found 
above; 

14. That the employee died at 6:00 a.m. on June 
29, 1962 from cerebral edema due to post-operative 
craniotomy due to intracranial aneurysm; that the 
death of the employee was due to the natural course 
of his illness, that is, the spontaneous rupture of a 
congenital intracranial aneurysm and it was in no 
way related to his work or aggravated, precipitated 
or made worse by the work he performed either on 
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June 13, 1962 or on June 16, 1962, or due to the 
nature of the services he performed for this employer 
from some time in May of 1962 to June 16, 1962; 
that the cerebral edema, which caused the employee’s 
death, as found above, did not arise out of and in 
the course of employment nor was it otherwise re- 
lated thereto; 

15. That the employee told his wife when he re- 
turned home at the end of his day’s work on June 16, 
1962, that every time he stooped over or used the 
kicker on the said day, namely, June 16, 1962, he 
felt like the top of his head was coming off, and 
also the employee told his wife when he came home 
on June 16, 1962, that he almost left work that day 
because his head hurt, but that his said statements 
are not corroborated by other evidence; that his fel- 
low worker testified that the employee worked on 
June 16, 1962 and did not indicate either by speech 
or action that he (the employee) was having diffi- 
culty in using the kicker or that he wanted to leave 
his job on June 16, 1962; 

16. That the employee did not die on the employer’s 
premises during the employee’s working hours, but 
he died at a hospital on June 29, 1962, approximately 
13 days after his last day of work for the employer, 
as found above; 

17. That the spontaneous rupture of the congenital 
intracranial aneurysm suffered by the employee at 
his home about 11:30 p.m. on June 13, 1962, as 
found above, was not caused by, related to, aggra- 
vated by or precipitated by the work he performed 
for the employer on June 13, 1962, as found above; 
that the death of the employee did not result from 
the aggravation of the congenital intracranial 
aneurysm by the work he performed on June 16, 
1962 nor was it made worse by the nature of the 
duties he performed on that day, namely, June 16, 
1962; that the death of the employee did not occur 
immediately or shortly after the conclusion of his 
day’s work for the employer on June 16, 1962; that 
the death of the employee was not caused, aggra- 
vated, accelerated or produced by any work he per- 
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formed on June 13, 1962 or on June 16, 1962, or by 
the nature of the work he performed on those days 
or during his entire tour of employment with this 
employer, as found above; 

18. That on October 8, 1962, the employee’s widow, 
Mrs. Ollie M. Howell, filed claim in her behalf and 
in behalf of John Robert Howell, Jr., Vernon Lee 
Howell and Constance Mae Howell, her minor chil- 
dren by the employee, against the employer for com- 
pensation for temporary total disability from June 
14, 1962 to June 15, 1962, and from June 17, 1962 to 
June 28, 1962, inclusive, and for medical expenses 
incurred by the employee for the period from June 
18, 1962 to June 29, 1962, alleging that the disability 
and the need for such medical services arose out of 
the employment of the employee with this employer, 
as found above, and for death benefits under the Dis- 
trict of Columbia Workmen’s Compensation Act al- 
leging that the death of the employee on June 29, 
1962 arose out of and in the course of his employ- 
ment by the employer during his tour of duty with 
this employer from some time in May of 1962, to 
June 16, 1962, as found above; that any disability 
suffered by the employee and the need for medical 
services from June 14, 1962 until the time of his 
death on June 29, 1962 did not result either from 
the alleged injury of June 18, 1962 or the alleged 
injury and nature of work the employee performed 
on June 16, 1962, or aggravated, accelerated or made 
worse thereby, or because of any services he per- 
formed during his tour of duty with this employer 
from some time in May of 1962 to June 16, 1962, 
but that such disability, need for medical services and 
death were due to causes unrelated to either an al- 
leged injury of June 18, 1962 or an alleged injury 
or the nature of his work on June 16, 1962, or to the 
work he performed for this employer during his tour 
of duty from some time in May of 1962 to June 16, 
1962; 

19. That the testimony of Dr. Richard T. Sullivan, 
Dr. Hugo V. Rizzoli and Dr. George J. Hayes was the 
more reliable and convincing. 
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Upon the foregoing findings of fact, it is ordered 
by the Deputy Commissioner that the claims of Mrs. 
Ollie M. Howell, John Robert Howell, Jr., Vernon 
Lee Howell and Constance Mae Howell for compen- 
sation for temporary total disability, death benefits 
and payment of medical expenses be and they are 
hereby REJECTED for the following reasons: 


1. That the employee did not sustain personal in- 
jury either on June 18, 1962 or on June 16, 1962, as 
alleged ; 

2. That any disability suffered by the employee 
beginning June 14, 1962 was not related to, nor ag- 
gravated by, nor made worse by the alleged injury 
of June 13, 1962 or by the alleged injury and nature 
of work he performed on June 16, 1962 or by the 
work he performed for this employer at any time 
from some time in May of 1962 to June 16, 1962; 

3. That the need for medical services beginning 
June 18, 1962 was not related to the alleged injury 
of June 13, 1962 or to the alleged injury or to the 
work the employee performed on June 16, 1962, but 
was due to the sudden rupture of a congenital intra- 
cranial aneurysm suffered by the employee while at 
home at about 11:30 p.m. on June 13, 1962, as found 
above, which was neither caused by, nor aggravated, 
nor accelerated by, nor made worse by the work he 
performed for this employer either on June 138, 1962 
or on June 16, 1962, or at any time during his tour 
of duty with this employer from some time in May 
of 1962 to June 16, 1962; 

4. That the death of the employee did not arise 
out of and in the course of the employment with this 
employer during his tour of duty from some time in 
May of 1962 to June 16, 1962; 

5. That the fatal illness of the employee was 
neither due to the alleged injury of June 13, 1962 or 
on June 16, 1962 nor to the conditions and nature of 
the services he performed for this employer on those 
dates nor during his entire tour of duty with this 
employer from some time in May of 1962 to June 
16, 1962, nor was it aggravated, accelerated, or made 
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worse by the alleged injuries either on June 13, 1962 
or on June 16, 1962 or by the work he performed 
during his entire tour of duty with this employer 
from some time in May of 1962 to June 16, 1962; 

6. That the death of the employee was the result 
of the natural progression of his illness, that is, the 
sudden rupture of the congenital intracranial 
aneurysm at home in his bedroom at about 11:30 p.m. 
on June 18, 1962, as found above, unrelated to, 
neither caused by, nor precipitated by, nor aggra- 
vated by, nor made worse by the work he performed 
either on June 13, 1962 or on June 16, 1962, as al- 
leged, or during his entire tour of duty with this em- 
ployer from some time in May of 1962 to June 16, 
1962; 

7. That the death of the employee was due to 
causes unrelated to any work he performed during 
his tour of duty with this employer from some time 
in May of 1962 to June 16, 1962; 

8. That the employee did not die on the employer’s 
premises during the employee’s working hours, but 
he died at a hospital on June 29, 1962, approximately 
13 days after he last worked for this employer on 
June 16, 1962, as found above. 


SUMMARY OF ARGUMENT 


The evidence in the record considered as a whole sup- 
ports the deputy commissioner’s findings that the em- 
ployee’s disability preceding death as well as his sub- 
sequent death were due to the natural progression of an 
illness (a congenital intracranial aneurysm) having no 
causal relationship to the deceased’s employment. 

Since the findings of the deputy commissioner are thus 
supported by the record, the District Court was correct 
in sustaining them upon judicial review. O’Leary v. 
Brown-Pacific-Maxon, Inc., 340 U.S. 504 (1951); Car- 
dillo v. Liberty Mutual Ins. Co., 330 U.S. 469 (1947); 
Phoenix Assurance Company of New York v. Britton, 110 
U.S. App. D. C. 118, 289 F.2d 784 (1961); United States 
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Fidelity & Guaranty Co. v. Britton, 88 U.S. App.D.C. 298, 
188 F.2d 674 (1951). 


ARGUMENT 


The record, considered as a whole, supports the deputy 
commissioner’s findings that the deceased employee’s 
disability and death were not employment related. 


(a) Scope of Review 


The scope of judicial review in cases such as the one at 
bar is set forth in O'Leary v. Brown-Pacific-Maxon, Inc., 
340 U.S. 504 (1951), in which the Supreme Court said: 


* * * The standard, therefore, is that discussed in 
Universal Camera Corp. v. National Labor Relations 
Board, 340 U.S. 474, 71 S.Ct. 456. It is sufficiently 
described by saying that the findings are to be ac- 
cepted unless they are unsupported by substantial 
evidence on the record considered as a whole. * * = 


* * * * 


** * We do not mean that the evidence compelled 
this inference; we do not suggest that had the Deputy 
Commissioner decided against the claimant, a court 
would have been justified in disturbing his conclusion. 
* * * (Emphasis supplied.) 


Similarly with reference to the inferences drawn by a 
deputy commissioner, the Supreme Court in Cardillo v. 
Liberty Mutual Insurance Co., 330 U.S. 469 (1947), said: 


In determining whether a particular injury arose 
out of and in the course of employment, the Deputy 
Commissioner must necessarily draw an inference 
from what he has found to be the basic facts. The 
propriety of that inference, of course, is vital to the 
validity of the order subsequently entered. But the 
scope of judicial review of that inference is sharply 
limited by the foregoing statutory provisions. If sup- 
ported by evidence and not inconsistent with the law, 
the Deputy Commissioner's inference that an injury 
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did or did not arise out of and in the course of em- 
ployment is conclusive. No reviewing court can then 
set aside that inference because the opposite one is 
thought to be more reasonable; nor can the opposite 
inference be substituted by the court because of a 
belief that the one chosen by the Deputy Commis- 
sioner is factually questionable. 

* * * Tt is likewise immaterial that the facts per- 
mit the drawing of diverse inferences. The Deputy 
Commissioner alone is charged with the duty of ini- 
tially selecting the inference which seems most rea- 
sonable and his choice, if otherwise sustainable, may 
not be disturbed by a reviewing court. (Emphasis 
supplied.) 

Under such interpretations of the Longshoremen’s Act 
by the Supreme Court of the United States, as well as by 
this Court (Wolff v. Britton, 117 U.S. App. D.C. 209, 328 
F.2d 181 (1964) ; Phoenix Assurance Company v. Britton, 
110 U.S. App. D.C. 118, 289 F.2d 784 (1961); General 
Accident Fire & Life Assurance Corporation v. Britton, 
103 U.S. App. D.C. 185, 255 F.2d 544 (1958); Liberty 
Mutual Insurance Co. v. Britton, 100 U.S. App. D.C. 236, 
243 F.2d 659 (1957); United States Fidelity and Guar- 
anty Co. v. Britton, 88 U.S. App. D.C. 298, 188 F.2d 674 
(1951) ), a court may not set aside a compensation order 
unless, on the whole record, the court believes that the 
deputy commissioner was “compelled” to make findings, 
draw inferences and arrive at conclusions different from 
those set forth in the compensation order complained of. 

Accordingly, logical deductions and inferences which 
are drawn by the deputy commissioner from the evidence 
should be taken as established facts and are not judicially 
reviewable. O’Leary v. Brown-Pacific-Maxon, Inc., 340 
U.S. 504 (1951); Del Vecchio v. Bowers, 296 U.S. 280 
(1985); Wolff v. Britton, 117 U.S. App. D.C. 209, 328 
F.2d 181 (decided January 16, 1964); Crescent Wharf 
& Warehouse Company v. Cyr, 200 F.2d 633 (C.A. 9, 
1952); Liberty Mutual Ins. Co. v. Gray, 187 F. 2d 926 
(C.A. 9, 1943); Lowe v. Central Ry. Co. of NwJ., 113 F. 
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2d 413 (C.A. 8, 1940) ; Contractors PNAB vy. Pillsbury, 
150 F.2d 310 (C.A. 9, 1945); Southern Stevedoring Co. 
y. Henderson, 175 F.2d 863 (C.A. 5, 1949). Even if the 
evidence permits conflicting inferences, the inference 
drawn by the deputy commissioner is not subject to review 
and will not be reweighed. O’Leary v. Brown-Pacific- 
Mazon, Inc., 340 U.S. 504 (1951); Cardillo v. Liberty 
Mutual Insurance Co., 330 U.S. 469 (1947) ; Phoenix 
Assurance Company of New York v. Britton, 110 US. 
App. D.C. 118, 289 F.2d 784 (1961) ; South Chicago Coal 
& Dock Co. v. Bassett, 309 U.S. 251 (1940) ; Parker v. 
Motor Boat Sales, Inc., 314 U.S. 244 (1941) ; Del Vecchio 
v. Bowers, 296 U.S. 280 (1985). 

The deputy commissioner’s findings of fact are pre- 
sumed to be correct, Anderson v. Hoage, 63 App. D.C. 169, 
70 F.2d 773 (1934); Burley Welding Works, Inc. v. Law- 
son, 141 F.2d 964 (C.A. 5, 1944) ; Pan American Airways 
vy. Willard, 99 F. Supp. 257 (N.Y. 1951); they are to be 
accepted unless unsupported by substantial evidence in 
the record considered as a whole, O'Leary v. Brown- 
Pacific-Maxon, Inc., 340 U.S. 504 (1951); Voris v. Eikel, 
346 U.S. 328 (1953); Phoenix Assurance Company of 
New York v. Britton, 110 U.S. App. D.C. 118, 289 F.2d 
784 (1961); United States Fidelity & Guaranty Co. v. 
Britton, 88 U.S. App. D.C. 293, 188 F.2d 674 (1951) ; 
Crescent Wharf & Warehouse Co. v. Cyr, 200 F.2d 633 
(C.A. 9, 1952); Walsh Stevedoring Co. v. Henderson, 203 
F.2d 501 (C.A. 5, 1958); Gooding v. Willard, 209 F.2d 
913 (C.A. 2, 1954) ; Charleston Shipyards v. Lawson, 227 
F.2d 110 (C.A. 4, 1955). The burden is on the plaintiff 
to show that the evidence before the deputy commissioner 
does not support the compensation order complained of in 
the review proceeding. Southern Stevedoring Co. v. Hen- 
derson, 175 F. 2d 863 (C.A. 5, 1949) ; Gulf Oil Corpora- 
tion v. McManigal, 49 F. Supp. 75 (W.Va. 1948) ; East- 
ern S.S. Lines v. Monahan, 26 F. Supp. 944 (Me. 1939) ; 
ef. National Lead Co. v. Kingsland, 74 F. Supp. 985 
(D.C. 1948). 


13 


(b) The Evidence 


The record of the proceedings before the deputy com- 
missioner reveals that the deceased employee, John Rob- 
ert Howell, Sr., who was employed as a journeyman carpet 
mechanic (carpet layer) (Transcript, page 104; J.A. 38), 
had worked at his job on Wednesday, June 13, 1962 (T. 
106; J.A. 39); that he had not advised his employer on 
that date of having any difficulty with any part of his 
body, including his head, as the result of his work (T. 
108-109; J.A. 39-40) ; that the deceased had not complained 
of having headaches because of his job to his fellow em- 
ployee with whom he worked all day on June 13 (T. 181- 
132; J.A. 48-45); that the deceased had not complained 
about the work being too hard to this fellow employee 
during the entire period they worked together from May, 
1962 until June 18, 1962 (T. 137; J.A. 46); that he 
had never told his employer at any time during the pe- 
riod from June 13 to June 18, 1962 that he was having 
headaches or any other difficulty with his body because 
of his work (T. 109, 112: J.A. 39-40) ; that the first time 
the employer heard of deceased’s headaches was “when 
he called (the company] on either the 13th or 14th or 
15th” (of June, 1962), but that the deceased had not 
mentioned at that time that these headaches were due to 
his work; that the deceased had never told the employer 
he did not want to work the number of hours assigned to 
him because the work was producing headaches; that the 
deceased had not asked the employer to send him to a 
doctor for treatment for his headaches on the ground that 
his work was causing them; that he never told the em- 
ployer that the work he did was too heavy for him; that 
he had never discussed anything pertaining to his health 
or to his headaches with his employer; that prior to 
quitting work on June 18, 1962, the deceased had said 
nothing to his employer to the effect that he had sustained 
headaches as a result of being on the job that day (T. 
112-113; J.A. 40); that after work on June 13, 1962, 
the deceased drove his fellow employee home in the em- 
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ployer’s truck and then went to his own home (T. 131- 
132; J.A. 44); that the fellow employee did not notice 
anything unusual about the deceased at the time they 
parted at the former’s home (T. 151; J.A. 49); that the 
deceased arrived at his home around 6:00 or 6:30, and 
had dinner (T. 10-11; J.A. 15), after which he and 
his wife “had company to come in” (T. 13; J.A. 15); 
that their company left around 10:00 p.m.; that at 
around 11:00 p.m., while getting ready for bed, the de- 
ceased, who had made no complaints prior to that time 
about how he felt that day, suddenly complained to his 
wife that he had a “terrible”, blinding headache; that “he 
said it felt like something popped or snapped or some- 
thing” in his head (T. 18, 15-16, 26; J.A. 15-16, 18) ; that 
he took some aspirin and walked the floor (T. 15-16; 
J.A. 16); that he did not go to work the next day 
(Thursday), June 14 or the one thereafter (Friday), 
June 15 (T. 17, 108; J.A. 16, 39); that he returned to 
work the following day (Saturday), June 16 (T. 108, 133; 
J.A. 39, 45); that he told the fellow employee with whom 
he worked that Saturday about the headache he had had on 
the night of June 13th which he described as having come 
on all of a sudden (T. 132-133; J.A. 44-45); that during 
that Saturday the deceased mentioned a couple of times 
that he had a headache, did not indicate what he thought 
caused it but said nothing to indicate a belief that it was 
work-connected (T. 134-135; J.A. 45); that the deceased 
did not look any different to the fellow employee at the 
end of the day on (Saturday) June 16th than he had 
looked that morning when they went to work (T. 147; 
J.A. 48); that when he picked up this fellow employee 
on Monday morning (June 18th) the deceased looked bad 
and was complaining of headaches (T. 150-151; J.A. 48- 
49) ; that, when they got to the employer's place of business, 
the deceased told his employer “he had a very bad head- 
ache and didn’t feel as though he could work’; that the 
deceased did not work that day (T. 108; J.A. 39); that 
he walked into Providence Hospital at 8:00 p.m. that 
evening, and that the diagnosis upon admittance was 


15 


“sybachnoid [subarachnoid] hemorrhage” (Respondent’s 
Exhibit A); that an arteriogram performed on June 
23 showed an unusually large aneurysm (“a bub- 
ble-like deformity which is congential in origin; .. - 
a weakness in the wall of the artery, which causes the 
artery to balloon out in a bubble-like fashion”) situated 
at the base of the brain on the right side (T. 41, 50; 
J.A. 19, 24) ; that the deceased underwent surgery on June 
28 for treatment of this condition and died 18 hours later 
(on June 29, 1962); that on autopsy it was discovered 
that the cause of death was the presence of a blood clot 
in the right carotid artery which had occurred as a result 
of the test arteriogram performed during surgery (T. 
41-42; J.A. 19-20). 

DR. RICHARD T. SULLIVAN, a specialist in internal 
medicine (T. 153; J.A. 49), whose practice has included 
“a number of patients with aneurysms of all kinds”, testi- 
fied that he had examined the hospital records and autopsy 
records of the deceased and had heard the testimony 
before the deputy commissioner of the deceased’s widow, 
his fellow employee, his employer, and the claimant’s 
medical witness (T. 153-155, J.A. 49-50) ; that he was 
“convinced this man had a spontaneous rupture of his 
aneurysm at 11:00 o’clock or 11:30” (at home on the night 
of June 13, 1962); that the rupture or leak “eome[s] on 
like spontaneous pneumothorax does, without rhyme nor 
reason”; that “it’s within a very short time of the rup- 
ture or the leak, it begins to leak blood, that you get your 
symptom complex and this is typical”; that the symptoms 
“as to actually pinpointing the time the thing [rupture] 
happened” (as described by deceased to his wife the night 
of June 13, T. 15, 26; J.A. 16, 18) were “[a] snap in the 
head ... the blindness, the headaches, and so on” (T. 
156, J.A. 51); that the witness is “thoroughly convinced 
[deceased’s aneurysm] did not leak [rupture] during the 
day [of June 13]. The day’s work had absolutely nothing 
to do with it” (T. 157; J.A. 51); and that there “is 
nothing in the case to suggest a new incident or added 
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trauma from the work of the 16th” (of June, 1962) ; that 
a leaking aneurysm would not be revealed merely by how 
a person looked, but “[t]here would be an incident or 
something”, a manifestation of “some specific symptom” 
(T. 158; J.A. 52); that from the time of the leak at 11 
p-m. on June 13, the aneurysm continued in its natural 
course until the deceased was hospitalized (T. 162-163; 
J.A. 53). 

DR. HUGO VICTOR RIZZOLI, a specialist in neurol- 
ogy, testified he had examined the various medical records 
(Respondent’s Exhibits A,B, and C); concerning 
the deceased (T. 169-170; J.A. 57-58) ; that on the basis 
of this information, plus the history of the activities of 
the deceased during the period of June 13 to June 18, the 
witness was of the opinion that the deceased had “a con- 
genital aneurysm which ruptured at 11:00 p.m. or there- 
abouts on the evening of the 13th of June” and that the 
rupture was not “in any way, related to his work, either 
by aggravation or by any trauma”; that there “is no 
real evidence that there was significant bleeding after 
that time”; that “[a]t the time of the spinal puncture, 
on the day he went to the hospital [on June 18, 1962], a 
spinal puncture was done and there was no evidence of 
fresh bleeding reported”; that “the persistent headache 
he had, even though it varied in severity, was related to 
the blood and the chemicals derived from the blood in his 
spinal fluid, the irritating effect of these chemicals and 
that with the activity of getting up and walking around, 
his headache would tend to get worse, but I don’t think 
there’s any evidence in the history that he bled again”; 
that, consequently, his work did not have “any bearing on 
the initial rupture of this aneurysm or any subsequent 
aggravation of a previously ruptured aneurysm” (T. 175- 
176, J.A. 61-62) ; that in the opinion of the witness even 
‘Sf this man had not worked for a month prior to the 
rupture of this aneurysm, it would have ruptured” (T. 
200; J.A. 68). 

COLONEL GEORGE J. HAYES, a neurosurgeon with 
the United States Army (T. 208; J.A. 70), who had 
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“performed personally or directed the members of [his] 
staff in approximately somewhere between 375 and 400 
operations on aneurysms” (T. 209; J.A. 70), testified he 
had examined all the medical records mentioned at the 
hearing and had heard the hypothetical question (of 
relationship of the leak of the aneurysm of the deceased 
to his work and which included the factual chronology 
of events involving deceased from June 13 to 18, 1962) 
asked of Dr. Rizzoli (T. 170-175, 211; J.A. 58-61, 71) ; that 
in his opinion there was no “causal relationship between the 
employment and its associated activities of Mr. Howell 
and the bleeding of his aneurysm on or about 11:30 p.m. 
13 June 1962” and Mr. Howell’s subsequent death on June 
29, 1962 (T. 212; J.A. 71); that since any physical exer- 
tion connected with deceased’s work on June 18 was “sep- 
arated in time by . . . somewhere in the neighborhood of 
six to possibly seven hours” from the time of the rupture 
of the aneurysm that work could not be “causally related” 
to that rupture; that from a review of a non-selective 
group of 50 cases of ruptured aneurysms taken from the 
witness’ files, “the closest [he] could come to relating 
serious physical activity to the time of a blow-out [rup- 
ture] remotely removed was about a time of a half-hour 
or so” (T. 212-218, J.A. 71-72) ; that based on all the medi- 
cal evidence in this case the witness “cannot see anything 
but the natural progression of the situation from the time 
of the original bleed [leak or rupture| on 13 June 1962 
until the time [deceased] entered the hospital [at 8:00 
pm. on June 18, 1962, Respondent’s Exhibit Al]. 
I find no evidence of a new bleed in that period of time” 
(T. 214; J.A. 73); that what caused deceased’s aneurysm 
to rupture at 11:00 p.m. on June 13th was that the 
“pressure relationship within the aneurysm was such that 
the restraining effect of the wall of the aneurysm was 
less than the pressure within the aneurysm, and at that 
time, it let go”; that there is no evidence of any specific 
cause; “[t|hat when an aneurysm has come to the end of 
the road, such as the tire that blows out, when that rub- 
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ber is stretched the last little bit, it blows; and it will do 
it while the car is sitting still or at motion. There is a 
time when the mechanics are finished” (T. 215; J.A. 73) ; 
that the work deceased performed on June 13 had nothing 
at all to do with the rupture or leaking of his aneurysm 
at home at 11:00 o’clock that night (T. 215-216; J.A. 73) ; 
that there is no evidence that deceased at that time had 
an occlusion of a cerebral vessel (T. 216; J.A. 73) ; that 
physical strain did not precipitate the rupture of the 
aneurysm in this case (T. 221; J.A. 76); that the evi- 
dence in this case does not support a contention that the 
deceased’s return to work on June 16th, following rupture 
of his aneurysm on June 13th, worsened his condition 
(T. 224; J.A. 77); that the witness “can find not one 
tittle nor jot of evidence [in the medical records] that 
there is any reason to suspect that this man had a second 
bleed [a second rupture or leak of his aneurysm] other 
than the one episode [at home] on 13 June 1962”, and that 
the witness had “looked for it” (T. 227; J.A. 78). 

The medical evidence of the claimant’s one physician 
was in conflict with that of the medical experts whose 
testimony is analyzed above. It was his thesis that the 
aneurysm, despite the interval of time that elapsed from 
the cessation of the employee’s work on June 138, 1962, 
and the symptomic manifestations near midnight of that 
day, was associated with the employee’s workday. He re- 
fused to accept the medical theory that a leak or rupture 
could arise from natural progression, save in the case 
where it was a second bleed. 

The deputy commissioner, as trier of the facts, resolved 
the conflict by his specific finding in item 19 of his com- 
pensation order that the testimony of Drs. Sullivan, Riz- 
zoli and Hayes, analyzed above, was “the more reliable 
and convincing”. 


(c) Discussion 


The deputy commissioner’s task in the instant case was 
to decide from the evidence in the record as a whole 
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whether the deceased employee’s disability and subsequent 
death arose out of and in the course of his employment. 

It was solely within the province of the deputy com- 
missioner, as the trier of the facts, to determine the 
credibility of witnesses; he could disbelieve any part or 
all of the evidence presented according to his judgment 
of its truthfulness and reliability: Kwasizur v. Cardillo, 
175 F.2d 235 (C.A. 3, 1949), cert. den, 338 U.S. 880; 
Gooding v. Willard, 209 F.2d 918 (C.A. 2, 1954) ; Wilson 
& Co. v. Locke, 50 F.2d 81 (C.A. 2, 1931); Hudnell v. 
O’Hearne, 99 F. Supp. 954 (Md. 1951) ; John W. McGrath 
Corp. v. Hughes, 289 F.2d 403 (C.A. 2, 1961) ; Associated 
General Contractors v. Cardillo, 70 App. D.C. 308, 106 
F.2d 237 (1939). 

The rule as to acceptance upon judicial review of the 
deputy commissioner‘s evaluation of the credibility of wit- 
nesses applies also to medical witnesses: Todd Shipyards 
Corp. v. Donovan, 300 F.2d 741 (C.A. 5, 1962); John W. 
McGrath Corp. v. Hughes, 289 F.2d 403 (C.A, 2, 1961); 
Gooding v. Willard, 209 F.2d 918 (C.A. 2, 1954). With 
respect to any conflict in the medical testimony offered by 
the parties, a deputy commissioner is not bound to accept 
the opinion or theory of any particular medical examiner. 
He may rely upon his own observation and judgment in 
conjunction with the evidence: Todd Shipyards Corp. v. 
Donovan, supra, 300 F.2d 741 (C.A. 5, 1962) ; Hampton 
Roads Stevedoring Corp. v. O’Hearne, 184 F.2d 76 (C.A. 
4, 1958); Baltimore & O. R. Co. v. Clark, 56 F.2d 212 
(Md. 1982) ; Jarka Corporation of Philadelphia v. Norton, 
56 F.2d 287 (Pa. 1980); Liberty Stevedoring Co. v. 
Cardillo, 18 F. Supp. 729 (N.Y. 1987); Zurich General 
Accident & Liability Ins. Co., Ltd. v. Marshall, 42 F. 2d 
1010 (Wash. 1930); Ryan Stevedoring Co. v. Norton, 50 
F. Supp. 221 (Pa. 1943); Liberty Mutual Ins. Co. v. 
Marshall, 57 F. Supp. 177 (Wash. 1944), aff'd 151 F.2d 
1007 (C.A. 9, 1945); Contractors PNAB v. Pillsbury, 
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150 F.2d 310 (C.A. 9, 1945); Crescent Wharf & Ware- 
house Co. v. Cyr, 200 F.2d 633 (C.A. 9, 1952); Marine 
Operators v. Barnhouse, 61 F. Supp. 572 (Ill. 1944) ; cf. 
Sentilles v. Inter-Caribbean Shipping Corp., 361 U.S. 107 
(1959). 

It is readily apparent from the evidence outlined above 
that the deputy commissioner in the instant case had 
ample warrant in the record for his determination that 
there was no causal relationship between the work of the 
deceased (either as an original, precipitating or aggra- 
vating activity or force) and his physical condition and 
death resulting from his aneurysm’s leak or rupture. 
There was affirmative evidence that this leak or rupture, 
which upon surgery resulted in death, was the natural 
progression of a congenital condition unassociated with 
any work. The deputy commissioner, with proper justifi- 
cation, found in effect that the evidence which demon- 
strated an absence of such association was the more 
credible. This, as trier of the facts, was within his au- 


thority. The fact that he did not accept testimony offered 

by claimants, instead, constitutes no basis for reversal. 
As this Court recently stated in Wolff v. Britton, 117 

U.S. App. D.C. 209, 218, 328 F.2d 181, 185 (1964): 


[The deputy commissioner] concluded on a record 
which supports him that the claim was not com- 
pensable. Since “there is factual and legal support 
for that conclusion, [the judicial] task is at an end”. 
(Citing Cardillo v. Liberty Mutual Ins. Co., 330 U.S. 
469, 479 (1947).) 


The judicial function is not to decide the case itself, as 
we have seen, but, instead, to determine whether there is 
substantial evidence in the record to support the deputy 
commissioner’s decision of the case. Certainly, it cannot 
be said that on the record as a whole the deputy commis- 
sioner in the instant case was “eompelled” to reach a con- 
clusion contrary to the one he made. O’Leary v. Brown- 
Pacific-Maxon, Inc., supra, 340 U.S. 504 (1951). 
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It should be noted that in cases such as this there is 
no presumption of compensability arising from either the 
mere occurrence of an injury or the mere showing of dis- 
ability or death, without more. It is essential for claimant 
to do more than present an application for payment. He 
must, instead, show to the satisfaction of the trier of the 
facts that disability or death, or both, are causally re- 
lated to the injury. The presumption of Section 20(a) of 
the Longshoremen’s Act, 33 U.S.C. 920(a), that a 
“claim” comes within the Act (upon which claimant here 
relies) requires some showing of the existence of facts 
supportive of a claim for compensation. There is no pre- 
sumption in favor of compensability. Hines v. Pacific 
Mills, 214 S.C. 125, 51 S.E. 2d 383 (1940). A claimant 
must still establish his claim of compensability. It is still 
the law that the burden is on him to prove the facts en- 
titling him to an award of compensation, and this burden 
does not shift. 

Numerous cases to this effect are cited under Key Nos. 
1339 and 1362, “Workmen’s Compensation”, American 
Digest System. A large number of the decisions on this 
point have gone to the extent of spelling out or specifying 
in detail the obligation on the part of claimants. In 
Central E. & C. Co. v. Rossano, 75 R. I. 108, 64 A.2d 
197 (1949), it was stated that the mere showing of in- 
ability to work is insufficient to support a claim for com- 
pensation. Many of these decisions state in various ways 
that an award of compensation may not be made on the 
basis of conjecture or speculation and that the claimant 
must prove all factors or elements to a compensable claim: 
Robertson v. North American Refractories, 169 Md. 187, 
181 A. 228 (1935) ; Conquy v. New Jersey P. & L. Co., 23 
N.J. Super. 325, 98 A.2d 28 (1953) ; Houle v. Tondreaux 
Bros. Co., (no State citation available) 91 A.2d 481 (Me. 
1953) ; Weirton Coal Co. v. Mishawake R. & W. Co., 119 
Ind. 309, 84 N.E. 2d 897 (1949); Broughton v. South 
Carolina G. & F. Dept., 219 S.C. 50, 64 8.B. 152 (1951) ; 
Roberts v. M.S. Carrol Co., 68 So. 2d 689 (La. App. 
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1953); Wiltze v. Borden’s Farm Products Co., 328 Mich. 
257, 48 N.W. 2d 842 (1951). 

Two Wisconsin cases phrase the standard of proof re- 
quired of a claimant in terms of dispelling any “legiti- 
mate doubt” in the mind of the compensation agency: 
Dentrice v. Ind. Comm., 254 Wis. 159, 835 N.W. 2d 218 
(1949) ; Skelly v. Ind. Comm., 254 Wis. 315, 36 N.W. 2d 
58 (1949). And in Lopez v. Kennecott Copper Corp., 71 
Ariz, 212, 225 P. 2d 702 (1950), the court said that the 
claimant must show affirmatively that he is entitled to 
compensation, that the commission is not required to dis- 
prove claimant’s contention, and that if reasonable men 
could reach different conclusions from the evidence the 
decision of the commission has the same force as the 
verdict of a jury. For other cases adhering to this princi- 
ple, see: Rogers v. Williams, 196 Va. 39, 82 S.E. 2d 601 
(1954) ; Anderson v. Cowger, 158 Neb. 772, 65 N.W. 2d 
51 (1954); Reeves Motor Co. v. Reeves, 204 Md. 576, 105 
A. 2d 236 (1954) ; McCaleb v. Greer, 267 S.W. 2d 54 (Mo. 
App. 1954); Rick v. Ind. Comm., 266 Wis. 460, 63 N.W. 
2d 712 (1954). 

Disability or death from some potentially fatal disease 
which is the result of the progression of natural causes 
unrelated to some industrial mishap (as three medical ex- 
perts here testified was the case with reference to the 
deceased) is not compensable; and there is a presumption 
that such a diseased condition is idiopathic as to both 
origin and development. Macko v. Raritan Valley Farms, 
181 N.J.L. 283, 35 A. 2d 872 (1944), holding that the 
burden was on claimant to establish that brain injury 
with symptoms of subarachnoid bleeding shown by yellow- 
ish discolored brain tissue was not idiopathic and that 
the burden to establish an industrial accident is the sine 
qua non for recovery. Also see Black v. Mahoney Troast 
Const. Co., 168 A.2d 62 (N.J. Super. 1962). 

Whether such a presumption of this kind may or may 
not be said to exist under the Longshoremen’s Act is im- 
material to decision here. What is important is that the 
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burden to establish industrial compensability is on claim- 
ants, and this the present claimants have failed to do to 
the satisfaction of the deputy commissioner. At least it 
ean be said that when, as here, the medical evidence is 
so sharply conflicting between the claimants’ expert and 
the three experts of the employer, judicial review of a 
deputy commissioner’s rejection of a claim involves a 
somewhat different viewing of the evidence from review 
of an award of compensation by him. In the latter case 
there must be affirmative evidence in the record before 
the deputy commissioner to support the award; in the 
former, such affirmative evidence is not needed to support 
the denial of compensation since, upon failure of a claim- 
ant to carry the burden of proof in support of his claim, 
the claim must be rejected by the deputy commissioner 
notwithstanding the absence of affirmative evidence to 
disprove it. In other words, it is not necessary for the 
employer to prove a negative. Gooding v. Willard, 209 
F.2d 913 (C.A. 2, 1954); Kwasizur v. Cardillo, 175 F.2d 
235 (C.A. 3, 1949), cert. den. 388 U.S. 880. The rejec- 
tion follows the claimant’s failure to establish his claim. 
In the Gooding case, the court, at page 916, said: 


We might let decision turn on the above, but it 
should also be noted that the burden to show that the 
accident was a contributing cause of the death was 
on the appellee. It is obvious, of course, that in 
point of fact it either was or was not a contributing 
cause. However, in point of proof of causal connec- 
tion, the conclusion of the trial judge that the finding 
of no causal connection was inadequately supported 
by the evidence leaves the appellee’s burden un- 
discharged. The finding of no causal connection went 
unnecessarily far in positive terms, but whether or 
not it went unjustifiably far on the evidence it was 
at least an expression of the determination of the 
Commissioner that the evidence was short to show 
affirmatively a causal connection between the acci- 
dent and the death. It is abundantly clear that the 
evidence on the subject was so conflicting that the 
Commissioner could reasonably have found that there 
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was no preponderance in favor of the appellee. As 
no more was needed to support his decision it was 
error to set it aside. (Emphasis supplied.) 


From the foregoing discussion it is apparent that it 
cannot be said that the findings made by the deputy com- 
missioner in the instant case which caused him to reject 
the employee’s claim were not in accordance with law. 
Cardillo v. Liberty Mutual Ins. Co., 380 U.S. 469 (1947). 
The fact that a different factual interpretation might 
have been made by a different trier of the facts does not 
militate against the findings of the deputy commissioner 
made in this case upon this evidence of record. Not every 
aneurysm is compensable by virtue of the mere fact of 
its being an aneurysm. The question here is whether 
there was substantial evidence of record to support the 
deputy commissioner’s findings that this employee’s 
aneurysm and death were not related to his employment. 
As we have seen above, substantial evidence did exist. 
Accordingly, the District Court properly sustained the 
deputy commissioner’s evaluation of such substantial evi- 
dence. It properly refused to substitute its evaluation for 
that of the deputy commissioner. See Wolff v. Britton, 
117 U.S. App. D.C. 209, 218, 328 F.2d 181, 185 (1964), 
where the Court stated: 


Here the Deputy Commissioner drew the inference 
from all of the facts as found that the injury suffered 
by the appellant’s decedent did not arise out of his 
employment. Accordingly he concluded on a record 
which supports him that the claim was not compen- 
sable. Since “there is factual and legal support for 
that conclusion, our task is at an end.” As did the 
District Court, we are bound to affirm. 


At the conclusion of their brief, appellants take issue 
with the deputy commissioner’s findings to the effect that 
the deceased employee had never complained, while work- 
ing, of any association of trouble with his head to his 
work, and the deputy commissioner’s further findings that 
the deceased did, after his last work day, so complain to 
his wife at home that night. Appellants argue that the 


two findings are “inconsistent or contradictory.” (Appel- 
lants’ brief, pages 16-17.) Obviously, however, there is 
neither inconsistency nor contradiction. Appellants com- 
pletely overlook the patent purport and effect of the 
deputy commissioner’s finding of a complete lack of such 
complaints by the deceased at the time of the alleged 
strain itself. As judge of the credibility of witnesses, the 
deputy commissioner was but expressing, politely, the 
lack of congruity of the wife’s testimony which failed to 
find the support of testimony of co-workers. This lack 
of corroboration, the deputy commissioner further found, 
was consistent with and supported by evidence of the de- 
ceased’s later failure to associate his work conditions to 
his disability when his wife subsequently eared for him 
at the hospital. Indeed, the lack of corroboration was 
consistent, as the deputy commissioner further found, with 
a similar failure of complaints by the deceased to hospital 
physicians and personnel. 

From the foregoing discussion, it is apparent that the 
record in this case supports the findings of the deputy 


commissioner and that those findings are not inconsistent 
with law. Cardillo v. Liberty Mutual Ins. Co., 330 USS. 
469 (1947). 
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CONCLUSION 


In view of the above, it is respectfully submitted that 
the compensation order complained of is in accordance 
with law and that the judgment of the court below sus- 
taining it was proper and should be affirmed. 
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